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PREFACE 


TO THE FIRST EDITION, 


Tux many modern determinations upon the Law 
of Bills and Notes, and the importance of an inti- 
mate acquaintance with the principles of thoſe de» 
terminations, is a ſufficient apology for an attempt 
to collect and methodize them, In the following 
attempt, what are commonly ftiled Bills of Exchange, 
Caſh Bills, and Promiſſory Notes, are conſidered 
together; for a Caſh Bill is as much a Bill of Ex- 
change as any Inland Bill, and a Note after a trans- 
fer is in legal operation a complete Bill, and myſt 
therefore have, when firſt made, the ſame eſſential 
qualities with Bills, 


4 Feb. 1789, 


PREFACE 
TO THE SECOND EDITION, 


Tx former Edition of this work was à Collecs 
tion of Principles only, and did not ſtate the Caſes 
from which thoſe Principles were deduced, That 
ſtatement is now added, and extracts are ſupplied 
from ſuch As of Parliament as apply immediately 
to the ſubjeft, This is done in the notes, and the 
text continues as before, except that in ſome in- 
ſtances principles which had no authorities to ſupport 
them are expunged, and others which have ſince 
been eſtabliſhed, are introduced, 


Tem ple, 
agth May, 1797. 


* Beck V. 


A 


TABLE 


CITED CASES. 


Anchory, Rank of England, gg 


Andrews v, Franklyn, 18, 
Anſon v. Ba 170 79. 
Appleby v. Bi dulph | 
Appleton v. Sweetap le, 64. 
Amt v. Breame, 68, 
Atcheſan v, Fountain, 94 
Auriol v., Thomas, gg. 


Bacon v. Searles, go. 
Banbury v. Liſlet, 10, 49. 
Bankes v. Colwell, 39- 
Barber v. Backhouſe, 1g 
Ern Bald win, g. 
obley, 40. 
Rellaſis v. Heſter, 6g. 
Hevn v. Lindell, 180. 
Bickerdike v. Bolman, 90. 
Biſhop v. Chitty, 28. 
Biſhop v. Hayward, 83. 10g. 
Nlack v. Peele, 64 
Blaney v. Bradley, gi. 
Bleſard v. Hirſt, 17 
Bowman v. Nicoll, 84. 
Bowyer v, Bampton, 19, 
Bright v. Purrier, 8g. 
—4 9 ORs 119. 
rough v. Perkin, 7379. 
Brown v. Harraden, 50 
Brown v. London, gg. 
Hrown v. Davies, 39. 
Buckley v. Campbell, 108, 
Butler V. Malilly, 104. 


Carviek v. Viekery, 3, 115+ 
Chadwick v. Allen, 4 1 
Clarke v. Martin, 15. 
Claxton v. Swift, . 
Cock ſhat v. Renne 199 
Coleman v. ayers 66. - 
Collins v. Butler, g. 
Collis v. Emoett, 14, 89, 108. 
Connor v. Martin, 37. 
Cooke v. Coleham, 11, 
Cooper v. * — 117. 
voper v. „ 89. 
— v. Dar Colts 89, 
Cotton v, Horſemanden, g1, 
Cox v. Coleman, 44 


Daniel v, Cartony, 126, 
Dale v. Lubbock, 118, 
Dawkes v. Lord Deloraine, 9. 

De Bert v. Atkinſon, 81, 

Dehers v. Harriott, a6, 98. 

De la Courtier v, Bellamy, 103. 
Derry v. Ducheſs of Mazarine, ag. 
Dingwall v. Dunſter, 36. 


Faſt v. Eſſington, 110. | 
Kaſt India Company v. Chitty, 63. 
Edie v. Eaſt India Company, 34+ 
+ Elliott v. Cooper, 1g. 
Ellis v. Galindo, gg. 
Ereſkine v. Murray, 14+ 
Evans v. Cramlington, 37. 
Kvans v. Underwood, 19» 


(vi) 


Pletcher v. Sundys, 6g. 
Frederick v. Cotton, 10g. 
Francis v. Mott, go. 


Gale v. Walſh, 78. 

ee v. Brown, 37. 

ding v. Grace, 86, 

Goodall v. Dolley, 80, 
Goſs v. Nelſon, 11. 
Grant v. Vaughan, 18: 33, 95+ 
Gray v. Palmer, 118, 
Green v. Hearne, 130, 


Hall v. Pitfield, 85, 

Hankey v. Trotman, 63. 
Hunkey v. Wilſon, «15: 
Harris v. Benſon, 95. g8. 
Hart v. King, 117. 

Hawking v. Gardner, 34, 107» 
Haydock v. Linch, g. 
Hayling v. Mulhill, 88. 
Hayward v. Bank of England, 6a, 
Hemmings v. Robinſon, 117. 
Heytin v. Adamſon, g. 

Hill V. Lewis, gn 

Hoar v. Da Coſta, 64. 


ack ſon v. Pigott, 46. 106. 
'anſon v. Thomas, 44, 66. 
effrics v. Auſten, 181. 
enney v. Herle, 10, 

enys v. Fawler, 114. 
— v. Laſerre, 9. a6. 
ohnſon v. Kennion, go. 
uliau v. Shobroke, 44. 


Keſſebower V. Tims, 96. 
Kinglton v. Long, 8. 
King v. Thom, g8. 


Lambert v. Pack, 11g, 
Ledger v. Ewer, 124. 
Lettley v. Mills, 74. 
Louviere v. Laubray, 84. 
Lowther u, Conyers, 116. 
Lowe v. Waller, 186. 
Lumley v. Palmer, 44, 76. 


Macleod v. Snee, 11, 
Manning v. Livie, 80, 
Manwaring v. Harriſon, 64. 
March v. Ward, 89. 
Martin v. Chauntry, 4 
_ v. — $4* 

aſon v, Hunt, 48, $1 55 
Maunſell v. An 181. 
May v. Cooper, 69. 
M Donald v. Bovington, 88, 


Mead v. Young, 36. 
Melliſh v. Simton, 98. 
Mercer v. Southwell, 108, 
Mertens v. Winnington, 8g. 
Milford v. Mayor, 

Miller v. Race, 88. 

Mills v. Lyne, 180, 
Minet v. Gib on, al, 
Moore v. Paine, 106. 
Moore ex, Parte, 94. 
Moore v. Warren, 6g. 
Moor v. Whity, 47» 


More v. Manning 39. 


Morris v. Lee, g. 183+ 

Muilman v. D. Eguino, 60. 77. 
Mutford v. Walcott, 38, 4 46, 38. 
Nicholſon v. Gouthit, 88, 

O vington v. Neale, 104, 


Peach v. Kay, 48 


Peacock v, Auddes, 32, 109, 


Pearſon v. Garrett, g. 

Petit v. Benſon, 45+ 

Pierſon v. Dunlop, 10. 43, 44+ 491 90. 
Pillans v. Van Mierop, 48. 
Popplewell v. Wilſon, 181. 

Powell v, — 49. 

Powell v. Monnier, 43: 47+ 

Price v. Neale, 114. 

Price v. Shute, 3g 


Rawlinſon v. Stone, g8. 

Recs v. Abbott, 104.. 

Roberts v. Peake, 8, 10g. 
Robinſon v. Bland, 86. gt. 195+ 
Rogers v. Stephens, 98. 78. 81. 1141, 
Rumboll v. Ball, 110. 

Rullell v. Langſtaffe, 40. 70. 
Ruſhton v. Aſpinall, 10g. 


Saunderſon v. Judge, 39. 77. 
Shepherd v. claer 2 187. 
Simmonds v. Parminter, 91, 1g. 
Smart v. Dean, 108, 

Smallwoud v. Vernon, gt. 

8mith v. Abbott, W 

Smith v. Boheme, 8, 

Smith v. Cheſter, 11g. 

Smith v. Clarke, 38. 
Smith v. De la Fontaine, 79. 
Smith v. Dudley, 86, 

Smith v. goo 19 

Smith v. Kendall, 18, 


Smith v. Niſſen, 38. 
Smith v. Woodcock, 86. 
Solomons v. Stavely, 111. 


( vii ) 


oper, v. Dible, 108. Waldridge v. Kenniſon, 11). 

pfoct v. Matthews, go. Walker v. Atwood, 4 4+ 

Spurret v. Spiller, 198. Walpole v. Pultney, 34 

Stafford v. Forcer, 101. Ward v. Evans, 63. 

Staples v. Okines, 8g Wegerſlofe v. Keene, 444 111, 118. 

Stirke, v.Cheeſeman,a6,109. 110.119. Welch v. Craig, 94. 

Stone v. Freeland, aq, White v. Sedgwick, 1g. 

Symonds v. Parminter, 84. Wiffen v. Roberts, 67. q 

8yderbottom v. Smith, 37. Wildman ex Parte, 87, 8, 
Wilkes v. Jacks, 79. 

Taſſell v. Lewis, 66, Wilkinſon v. Lutwidge, go. 11% 

Tatlock, v. Harris, 96. Williams v. Harriſon, 8g, 

Taylor v. Dobbins, 1g, Williams v. Seagrave, 11g, 

Taylor v. Mather, g8, Wilſon v. Juſtice, 34. 

Tindall v. Brown, 71. Windham v. Withers, g7, 

Trueman v. Hurſt, 8g. Witherby v. Sarafield, 144. 

Turner v. Mead, 64. Wright v. Riley, 81, 

Vaughan v. Fuller, 98, 

Vere v. Lewis, a8, 96. 10g. 


4 
* 
* 


ERRATA. 


In p. 64, the Sentences begining This Waiver” and “ The Obligation" 
ſhould be tranſpoſed, 

P. 61. in the Note, |, 19. for © paying” read © buying“ 

P. 78, in the firſt line of the laſt Note, for “ Gall v. Walſh," read 


Gale v. Walſh," 


P. 78. in the tith line of the firſl Note for „ an acceptance” read 
4 a preſentment,” | 
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BILLS OF EXCHANGE 


AND 


PROMISSORY NOTES. 


— 


e | 
What a Bill and Note is, their Form, and Obligation, 


A Bill of Exchange may be defined to be a 
written order or requeſt, and a Promiſſory Note 
a written promiſe, for the payment of money 
abſolutely and at all events, the one owing it's 
exiſtence and privileges to the law and cuſtom 
of Merchants, the other to the gd and 4th Anne, 


c. g. (a). 


The 


{a) Before the Statute of Queen Anne many attempts were made to put 
Promiſſory Notes on the footing of Bills of Exchange, but without ſucceſs, 
vide Pearſon v. Garrett, 4 Mod. 242+ Clerke v. Martin, Lord Raym. 537, 
Salk. 129+ Burton v. Souter, Lord Raym. 774 and Williams v. Cutting, 
Lord Raym. 825. Salk. 24. 5 Mod. 154. 11 Mod. 24. and ſee 4 Term Rep. 
151, 152, 
* By the gd and th Anne, e. 9 . 1. Whereas it hath been held, that 
* Notes in writing, ſigned by the party who makes the ſame, whereby 
* ſuch party promiſes to pay unto any other perſon, or his order, any ſum 
* of money therein mentioned, are not aſſignable or indorſable over, 
* within the cuſtom of Merchants, to any other perſon ; and that ſuch perſon 
* towhom the ſum of money mentioned in ſuch Note is payable, cannot main- 
* tain an action by the cuſtom of Merchants againſt the perſon who firſt 
made and ſigned the ſame; and that any perſon to whom ſuch Note ſhould 
de aſſigned, indorſed, or made payable, could not within the ſaid cuſtom 
of Merchants, maintain any action upon ſuch Note againſt the perſon 
* who firſt drew and ſigned the ſame ;* Therefore, to the intent to encourage 
trade and commerce, which will be much advanced, if ſuch Notes ſhall 
have the ſame effect as inland Bills of Exchange, and ſhall be negotiated in 
like manner; Be it enacted, that all Notes in writing, that after the iſt day 
of May, in the year of our Lord 270g, ſhall be made and ſigned by any per- 
1 B | ſon 


* 


* 


(2) 


The perſon who makes a Bill is called the 
Drawer, the perſon to whom it is addreſſed the 
Drawee, and the perſon in whoſe favour it is made 
the Payee, | 

If the Drawee accepts the Bill, he is called the 
Acceptor. | © 

The perſon who makes a Note is called the Maker, 
and the perſon to 'whom it is payable the Payee. 

When a Bill or Note is indorſed, the perſon 
indorſing it, is called the Indorſer, the perſon to 
whom it is indorſed the Indorſee. 

A Note while in the hands of the Payee, has this 
reſemblance to a Bill, that it is for the payment of 


ſon or perſons, Body Politic or Corporate, or by the Servant or Agent of 
any Corporation, Banker, Goldſmith, Merchant, or Trader, who is uſually 
intruſted by him, her, or them, to ſign ſuch Promiſſory Notes for him, her, 
or them, whereby ſuch perſon or perſons, body Politic and Corporate, his, 
her, or their Servant or Agent as aforeſaid, doth or ſhall promiſe to pay to iny 
other perſon or perſons, body Politic and Corporate, his, her, or their Order 
or unto Bearer, any ſum of money mentioned in ſuch Note, ſhall be taken 
and conſtrued to be, by virtue thereof, due and payable to any ſuch perſon 
or perſons, bodyPolitic and Corporate, to whom the ſame la made payable, 
and alſo every ſuch Note payable to any perſon or perſons, body Politic and 
Corporate, his, her, or their order, ſhall be aſſignable or indorſable over, 
in the ſame manner as inland Bills of Exchange are or may be, according to 
the cuſtom of Merchants; and that the perſon and perſons, body Politic and 
Corporate, to whom ſuch ſum of money is or ſhall be by ſuch Note made 
payable, ſhall and may maintain an action for the ſame, in ſuch manner as he, 
ſhe; or they might do, upon any inland Bill of Exchange, made or drawn 
according to the cuſtom of Merchants, againſt the perſon or perſons, body 
Politic and Corporate, who, or whoſe Servant or Agent as aforeſaid, ſigned 
the ſame; and that any perſon or perſons, body Politic and Corporate, to whom 
ſuch Note, that is payable to any perſon or perſons, body Politicand Corpo - 
rate, his, her, or their order, is indorſed or aſſigned, or the Money therein 
mentioned ordered to be paid by Indorſement thereon, ſhall and may main» 
tain his, her, or their Action for ſuch ſum of Money, either againſt the perſan 
or perſons, body Politic and Corporate, who, or whoſe Servant or Agent 33 
aforeſaid, ſigned ſuch Note, or agaiaſt any of the perſons who indor ſed the 
ſame, in like manner as in cafes of Inland Bills of Exchange, 

| . ' money 


(3) 


money abſolutely. and at all events, and when trans- 
ferred it is exaAlly ſimilar to a Bill of Exchange (a). 
No particular (b) words are neceſſary to make a 
Bill or Note; any order or promiſe which from the 
time of making it cannot be compliedwith or performed 
without the payment of money, is a Bill or Note, 
Thus an order or promiſe to (c) deliver, or that I. 
S. (d) ſhall receive Money, or to be (e) accountable 


(a) In Heylin v. Adamſon, Burr, 669. The quellion was, Whether the 
Indorſee of a Bill was bound to make a demand upon the Drawer as the In- 
dorſee of aNote muſt upon the Maker, and per Lord Mansfield while a Note 
continues in its original ſhape of a promiſe from une man to another it bears 
4 no ſimilitude to a Bill; but when it is indorſed, the reſemblance begins z 
for then it is an order by the Indorſer upon the maker to pay the Indorſee, 
« which is the very definition of a Bill: the Indorſer is the Drawer, the 
„ Maker of the Note the Acceptor i and the Indorſee, the perſon to whom it 
4 is made payable, and all the authorities, and particularly Lord Hardwicke 
4 in acaſe of Hamerton v. Mackarell, M. 10 C. II. put promiſſory Notes on 
the ſame ſooting with Bills of Exchange.” And in Brown v. Harraden, 
Term Rep. 148. where the Court decided that thred days grace ſhould be al» 
lowed on Promiſſory Notes, Lord Kenyon obſerved, That the eſſect of the 
Statute was, that Notes were wholly to aſſume the ſhape of Bills, and Buller 
J. added, that the caſes cited in the argument ſhewed clearly, that the Courts 
ol Weſlminſter had thought the analogy between Bills and Notes fo flirong, 
that the rules eſtabliſhed with reſpett to the one ought alſo to prevail as to 
the other, that the language of the preamble of the AR was expreſs, that it 
was the object of the Legiſlaturs to put Notes exatily on the ſame footing with 
Bills, and that the enacting part purſued that intention, The ſame doArine 
iz tobe found in Carlos v. Fancourt, 3 Term Rep. 48a, Edie v. Eaſt India 
Company, Burr. 1234. 

% D. Lord Raym, 1397. Str. 6ag, 8 Mod, 364. 

Chadwick v. Allen, Str. 506. A Note was in theſe words, © 1 doacknow« 
4 ledge that Sir Andrew Chadwick has delivered me all the bouds and notes 
for which (400. were paid him on account of Col. Synge, and that Sir 
Andrew delivered me Major Graham's receipt and bill on me for £10, 
4 which £10. and £15. 88. balance due to Sir Andrew I am ftill indebted, 
4 and do promiſe to pay,“ and upon demurrer to the declaration, the court 
held it a note within the ſtatute, 

(c) D. acc, Lord Raym. 1399+ 

(4) D. 8 Mod. 364. 

(e) Morris v. Lea, Lord Raym, 1396. Str. 629. 8 Mod, 360, Plaintiff ſued as 
Indorſee upon a Note by which the Defendant promiſed to be accountable to 

Ba A, or 


(4) 


or (a) reſponſible for it to him or order, is a good 


Bill or Note, 
A Note was (6) in theſe words, borrowed of I. $, 


£ 60. which I promiſe not to pay: and per Lord Mac. 
cleafield, the word not ſhall be rejected, for à man 
ſhall never ſay I am @ cheat and have defrauded, 

Bills and Notes muſt be for the payment of money 
only i an order or promiſe to pay money and do ſome 
other aft is not à Bill or (e) Note, 

And they mult be for the payment of money in 
ſpecie: an order or (d) promiſe to pay money in good 
Zaſi India Bonds, is not a Bill or Note, 

On negotiable Bills or Notes made in England, 
it was till very lately neceſſary, that the money pay- 


able ſhould amount at leaſt to (e) twenty ſhillings, and 
unleſs 


A. or order for {100 value received i and after verdi& for the Plaintiff it was 
inſiſted in arreſt of Judgement, that this was not a negotiable Note ſed per 
eur, no preciſe words are neceſſary to be uſed in a Bill or Note : Deliver ſuch 
1 ſum makes a good bill; by receiving the value the Defendant becomes a 
Debtor, and when he promiſes to be accountable for it to A. it is the ſameas 
z promiſe to pay to A, and it is the ſtronger, becauſe it is to be accountable to 
A, or order, and it would be an odd conſtruction to expound the word ac» 
countable, to give an account, when there may be ſeveral Indorſces, Judg- 


ment for Plaintiff, 


(a) D. 8 Mod. 364. 
( cited per Lord Mansfield in Ruſſell v. Langſtaffe, B. R. M. 24 G. III. 


and in Peach v. Kay, fittings after Tr. 1981. and per Lord Hardwicke, 2 Atk. 33. 

(c) Martin v. Chauntry, Str. 1271, on error from the Court of Common 
Pleas, the Court of King's Bench held that a Note to deliver up horſes and a 
wharf, and pay money at a particular day, was not a Note within the Statute, 
and reverſed the Judgement which had conſidered it as ſuch. 

(d) Anon. Buller's Ni. Pr. 272. a written promiſe to pay £g00 to B. or 
order in three good Eaſt Iadia Bonds, was held not to be a Note within the 
Statute, 

(e) By 15 G. III. c. 61. C 1. (intitled An Act to reſtrain the negotiation 
of Promiſſory Notes and inland Bills of Exchange under a limited ſum, 


within that part of Great Britain called England,” and made perpetual 7 
| 270. 


(s) 


unleſs under certain regulations to (a) five pounds, 
otherwiſe they were void, and the perſon iſſuing or 
negotiating them liable to a penalty not exceeding 


twenty pounds, nor leſs than five, 
Theſe 


7 G. III. e. 16, Whereas various Notes, Bills of Exchange and Pray zhts for 
Money for very ſmall ſums, have for ſome ii me paſt been circulated or negotiated 
in lieu of caſh within that part of Great Britain called England, to the great 
* prejudice of trade and publle credit i and many of ſuch Bills and Draughts 
* belng payable under certain terms and reſtritions, which the poorer ſort of 
manufacturers, artificers, labourers, and others, cannot comply with other» 
' wiſe than by being ſubje@ to great extortion and abuſe,' Be it therefore en- 
atted, that all Promiſſory or other Notes, Bills of Exchange, or Draughts, or 
undertakings in writing, being negotiable or transferable, for the payment of 
any ſum or ums of Money leſs than the ſum of twenty ſhillings in the whole, 
which ſhall be made or iſſued at any time from and after the aqth day of 
June 197g, (hall be, and the ſame are hereby declared to be, abſolutely void, 
and of no effett, 

(a) By 17 . III. e. go. f. 1. made perpetual by ay O., III. c 16, (Whereas 
the ſaid AR (meaning 1g C. III. e. g1.) hath been attended with very ſalutary 
effect, and in caſe the proviſions therein contained were extended to a further 
+ ſum (but yet without prejudice tothe convenience ariſing to the public from 
the negotiation of Promiſſory Notes and inland Bills of Exchange for the re- 
+ mittance of Money in diſcharge of any balance of Account or other Debt), 
the good purpoſes of the ſaid Act would be further advanced," Be it there» 
ſore enacted, that all Promiſſory or other Notes, Bills of Exchange or Draughts, 
or undertakings in writing, being negatiable or transferable, for the payment 
of twenty ſhillings, or any ſum of money above that ſum and leſs than five 
pounds, or on which twenty ſhillings or above that ſum, and leſs than five 
pounds ſhall remain undiſcharged, and which ſhall be iſſued, within that part 
of Great Britain called England, at any time after the 1ſt day uf Jauuary, 1778, 
ſhall. ſpecify the names and places of abode of the perſons reſpectively to 
whom, er to whoſe order, the ſame ſhall be made payable, and ſhall bear date 
before or at the time of drawing or iſſuing thereof, and not on any day ſubſe- 
quent thereto, and ſhall be made payable withinthe ſpace of twenty-onedays 
next after the day of the date thereof; and ſhall not be transferable or nego- 
tiable after the time thereby limited for payment thereof; and that every 
indorſement to be made thereon ſhall be made before the expiration of that 
time, and bear date at, or not before the time of making thereof; and ſhall ſpe- 
cify the name and place of abode of the perſon or perſons to whom, or to whoſe 
order the money contained in every ſuch Note, Bill, Draught, or Undertaking, 
is to be paid ; and that the ſigning of every ſuch Note, Bill, Draught, or Under- 

taking 


(6) 


Theſe regulations were, that they ſpecified the name 
and place of abode of the perſon to whom or 10 
whole order they were made payable, that they ſhould 
be atteſted by one ſubſcribing witneſs,that they ſhould 
bear date at or before the time when they were iſſued, 
and be made payable within a1 days after the date. 


f 

taking, and alſo of every fuch Indorſement, ſhall be atteſted by one ſubſerib- 
ing witneſsat the eaſt; and which ſaid Notes, Bills of Exchange, or Draughts, 
or Undertakings in writing, may be made or drawn in words to the purport 
or effect as ſet out in the Schedule hereunto annexed, No, 1 and 8. And that all 
Promiſlory or other Notes, Bills of Exchange, or Draughts, or Undertakings in 
writing being negqtiable or transferable, forthe payment of twenty ſhillings, or 
any ſum of money above that ſum or leſs than five pounds; or in which 
twenty ſhillings, or above that ſum, and lefs than five pounds ſhall remain un · 
diſcharged, and which ſhall be iſſued within that part of Great Britain called 
England, at any time after the faid iſt day of January 1958, inany other manner 
than asaforeſaid ; and alſoevery Indorfement on any ſuch Note, Bill, Draught, 
or Undertaking, to be negotiated under this Act other than as aforeſaid, hall, 
and the ſame are hereby declared to be, abſolutely void. 


SCHEDULE, 
No. 1. 


(Place) (Day) (Month) (Year) 
« Twenty-one days after date, I promiſe to pay to A. B. of (place) or his 
order, the Sum of for value received by 
« Witneſs, E. F. C. D. 
And the Indorſement, toties guoties. 
(Day) (Month) (Yew) 
* Pay the Contents to 6, H. of (place) or his order 
* Witneſs I, K. A. B. 


No. 2. 
(Place) (Day) (Month) (Year) 
* Twenty-one days after date, pay to A. B. of (place) or his order, the Sum 
« of value received as adviſed by 
© To E. F. of (place) „ 
Wüneſe G. H. 
And the 9 toties quoties. 
(Day) (Month) * (Year) 
0 FV the Contents to I. H. of (place) or his Order 
« Witneſs L. M. A. B. 


But 


(7) 


But now all Notes payable to Bearer, which have 
heen iſſued by the Gavernor and Company of the 
Bank of England, fince the ſecand day of March 
1797, or Which hereafter ſhall be iſſued by them, 
are (a) made good and valid in law, notwithſtanding 
their being made and iſſued for the payment of leſs 
than Cg. and the acts of the 15th and 19th Geo, III. 
ſo far as they relate either to the making void of 
promiſſory notes, or draughts or undertakings in 
writing payable on demand to the bearer thereof, for 
any ſum of money leſs than (5. in the whole, or to 
the reſtraining the publiſhing or uttering and ne- 
gotiating of any ſuch notes, draughts or undertakings, 
are (b) ſuſpended from the ad of March 1797, to 
the 1ſt of May 1797. 

A Bill 


fa) By 37 Geo. III. c. a8. It is enaRted, © Thatall Promiſſory Notes, 
and other notes for payment of money, which ſince the ſecond day of March 
one thouſand ſeven hundred and ninety-ſeven, have been, or which hereafter 
ſhall be iſſued by the Governor and Company of the Bank of England, 
payable to bearer, norwithſtanding the ſame ſhall have been, or ſhall be, 
made and iſſued for the payment of any ſum of money under the ſum of 
five pounds, ſhall be good and valid in the law, to all intents and purpoſes, 
in like manner as if the ſame had been made and iſſued for the ſum of five 
pounds, or upwards ; and no perſon concerned, or who has acted in, or 
who ſhall or may be concerned or act in, the making, uttering, publiſhing, 
or negociating, ſuch notes, ſhall be ſubject or liable to any penalty or for- 
feiture whatſoever in reſpect thereof, 

(5) By 37 Geo. III. c. ga. Whereas it is expedient that the ſaid acts 
(1gth and 17th Geo. III.) ſhould be ſuſpended for a certain time, ſo far 
as the ſame may relate to any notes, draugbts, or undertakings, made pay- 
able on demand; be it therefore enacted, that the ſaid acts, ſo far as the 
ſame relate to the making void of promiſſory notes, or draughts, or under- 
takings in writing, payable on demand to the bearer thereof, for any ſum of 
money leſs than the ſum of five pounds in the whole; and alſo to reſtrain 
the publiſhing or uttering and negociating of any ſuch notes, draughts, or 
undertakings as aforeſaid, ſhall, from and after the ſecond day of March one 

thouſand 


($) 


A Bill or Note muſt purport that the money men. 
tioned in it ſhall be payable abſolutely and at all 
events: if it purports to make the payment depend 
on any uncertainty or contingency, the inſtrument 


is not a Bill or Note, 

Thus an order or promiſe to pay money provided 
(a) the terms mentioned in certain letters ſhall be 
complied with, provided (6) I. S. ſhall not be ſur- 
rendered to priſon within a limited time, provided 


| (e) I. S. ſhall not pay the Money by a particular day, 
provided (d) I. S. ſhall leave me ſufficient, or I ſhall 


thouſand ſeven hundred and ninety-ſeven, be, and the ſame are hereby 
declared to be, to all intents and purpoſes, ſuſpended until the firſt day of 
May next, 

(a) Kingſton v. Long, B. R. M. ag G. III. The Plaintiff brought an 
aftion as Indorſee againſt the Defendant as acceptor upon an order Im- 
porting to be payable provided the terms mentioned in certain letters written by 
the Drawer were complied with, and the court held clearly that the Plaintiff 
could not recover, though the acceptance admitted a compliance with the 
terms, for the order was no bill, until after ſuch compliance, and if it were 
not a bill when drawn, It could not afterwards become ons, 

(4) 8mith v. Boheme, g Lord Raym, 6y, eit. Lord Raym, 1966, 196. 
Ackion by the Plaintiff as Payee of a note againſt the makers upon « promiſe 
to pay the Plaintiff or order on demand 511. 484, 10d, or ſurrender the body 
of Samuel Boheme to an action brought againſt him by Smith; Verdict for 
the Plaintiff and Judgment j and on error brought in the King's Bench, the 
court held that this Was not a Note within the Statute, becauſe the money was 
not abſolutely payable, but depended upon the contingency whether the 
Defendants ſhould ſurrender Samuel Boheme to priſon z and the judgment 
was reverſed gth of June, 1984+ 

(e) Appleby v. Biddulph, cit, 8 Mod, 363. 4 Vin, a4o—pl. 16, An 
action was brought on this Note, “ I promiſe to pay to T. M. gol. if my 
Brother doth not pay it within ſix Weeks“ and after verdi& for the Plaintiff 
the Court arreſted the judgment, becauſe the maker was only to pay it on 8 
contingency, 

(d) Roberts v. Peake, Burr, gag. The Plaintiff as Indorſee of « Note 
ſued one of the Makers; the inſtrument was in theſe words, „ We 
4 promiſe to pay A. B. 1161, 148, value received on the death of George 
4 Henſhew, provided he leaves either of us (ſufficientto pay the ſald ſum, or 
4 if we ſhall be otherwiſe able to pay It; and upon a caſe reſerved, the court 

held 


(9) 


vthetwiſe be able to pay it, or when I, 8. (a) ſhall 
marry, is no Bill or Note on account of the con» 
tingency to which the payment is ſubjedled. An 
order or promiſe to pay out of my (6b) growing 
ſubliſtence, or (e) fiſth payment, when due, (d) or 

| out 


held it was not 4 negotiable Note, becauſe it was payable eventually and 
conditionally only, and not abſolutely and at all events, and s nonſult was 
entered, 

(a) Beardſley v., Baldwin, Str. 1161. A Note to pay money within ſu 
many day aſter the Defendant ſhould marry, -was (on conſideration) held 
not to be a negatiable nate 4 and In Pearſon v. Garrett, Comb, any, aud 4 
Mod. 944. (which was before the Statute 4) an aftion having been brought 
upon 3 Neo by which the Defendant promiſed to pay the Plaintiff ſixty 
Funes if he (the Plaintiff) ſhould be married within two months, the 
Court inclined againſt the Note, becauſe it was to pay money on 2 mere 
contingency, and judgment was given on demurrer for tho Defendant, | 

() Jocelin v. Laſerre, Fort, aft. 140 Mod, 894, 316, Evins drow 
upon Jocelin, and required him to pay Laſerre 7], a month out of Evans's 
growing ſubſiſtence, Laſerre ſued Jacelin, and had Judgment, but upon a 
writ of error that judgment was reverſed, becauſe this Draſt wasnot « good 
Bill of Exchange, in as much as it would not have been payable, had Evans 
died, or had his ſubſiſtence been taken away, 

(e) Haydook v. Linch, Lord Raym, 156g. Rogers drew upon Linch and 
requeſted him to pay Haydock 141, g8. out of the gth payment when it ſhould 
hecome due, and it ſhould be allowed by Rogers, Linch accepted the 
Draught, and Haydock ſued him, but the Court on demurrer to the 
declaration held this was no Bill of Exchange, and gave judgment for the 
Defendant, 

(4) Dawkes v. Lord Deloraine, Blackſt, 18a, g Wils. 20% A Draught 
was in theſe words, * 8th of January, 1968, Seven weeks after date pay Mrs. 
Dawkes,.gel, 158, ont of W. Steward's money as ſoon a4 you ſhall receive it, 
for your humble ſervant, Deloraine, To Timothy Brecknock, Eſq," 
Brecknock accepted the Bill, but it not being paid, Mrs, Dawkes brought 
in action upon It againſt Lord Deloraine, who pleaded that Brecknock had 
not received W. Steward's money, and upon demurrer to his ples inſiſted 
that this was not a Bill of Exchange, The Court after argument, held the 
objeAtion good i becauſe it was paysble out of « particular ſund, and on an 
welt which was ſuture and contingent, vis, the receipt of W. Steward'®, 
money, Whereas a Bill ought tobe ſubſet io no event or contingency, except? 
the failure of the general perſonal ered{t of the perſons drawing or negotiating 

c f 
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(1) 


out of money when received, e no Bill or Nots on 
account of the uncertainty whether the ſubſiſtence 


or payment will become due, or the _— be 
received, . 

So an order to pay. a ſum out of (a) Renu or 60 
other money in the hands of the perſon to whom it 
is addressed, is no bill, becauſe it may be chat he has 
not rent or other money in his hands ſufficient to 


. diſcharge it, 


So an order from the (c) owner of a ſhip to the 


freighter to pay money on account of freight is no 


bill, becauſe the quantum due- for freight may be 
open to litigation, but ſuch an order from the 
freighter (d) is, becauſe it is an admiſſion that ſo 
much at leaſt is due. | =o en 


it,—Tn Wilſon, 262, is u report from hearſay of a determination that « 
promiſe to pay a ſum of money, on the receipt of the Payee's wages due 


from a iſhip in Government ſervice was a good Note ; but that may perhaps 
be queſtioned, becauſe the maker might never receive the wages. 


(a) Lord Raym. 1g6a. Str. gg2, Fort. 388. 
(5) Jenney v. Herle, Lord Raym. 1361. 8 Mod, 265. Str. 591. Herle 


"ſued Jenney upon & Bill drawn by him upon Pratt, and payable to Herle 


to this effect Sir, you are to pay Mr. Herle 19451. out of the money in 
your hands belonging to the Proprietors of the Devonſhire Mines, being 
part of the conſideration money for the purchaſe of the manor of Wel 
* Buckland,” Herle had judgment in the Common Pleas, but upon a Writ 
of Error the Court of King's Bench held this was no Bill of Exchange, be- 
cauſe it was only payable out, of a particular fund ſuppoſed to be in Pratt's 
hands, and the judgment was accordingly reverſed. . 

(e) Banbury v. Liſſett, Str. 1211, Gibſon drew on the D&fendants in favour 
of the Plaintiff * on account of freight of the Galley Veale, Edward Cham- 
4 pion, and this order ſhall be your ſufficient diſcharge for the ſame," The 
aRion was brought againſt the Defendants as acceptors, and they contended ii 
whe not a Bill of Exchange, becauſe It was only payable out of a particular 
fund; and Lee, C. J. was of that opinion, but he left the point to the Jury, who 
found for the Defendants on another ground, 

(4) Pierſon v. Dunlop, Cowp. 671. M'Lintot freighted u ſhip of which 
Nichol was Captain and Pierſon owner, and being unable to pay the — 

x * 


. 

And an order to pay money as (a) the Drawer's 
quarter's hal/-pay by advance before the pay will be 
due, is a good bill, becauſe it will be payable * | 
the half. pay (hall never become due, j 

So an order or promiſe to pay money when (b) 

J. S. ſhall come of age, ſpecifying the day when 
that event is to happen, is a good Bill or note, be- 
cauſe it is payable though J. 8. die in the interim. 

And an order or promiſe (e) to pay within a limited 
time after a man's death is a good bill or note, becauſe 

| | | it 
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* aso and 0 tg; sey eh chef e ee . 
Pierſon afterwards ſued Dunlop and Co. as acceptors, and though other 
objeRions were taken, it was never inſiſted that this was payable out of 6 
particular fund. 

(a) Macleod v. Snee, Lord Reym. 1461. 850, 368. 1 Barnard, 160 
Macleod was ſued in the Common Plest as acceptor of a Bill of Exchange 
drawn by Dundas and indor ſed to the Plaintiff, dated 2gth of May 1924, by 
which Dundas required him one month after to pay gl. 108. as his 
Dundas) quanter's half pay from the aqth lun to 25th September 
following, by advance,” and obtained judgment, Macleod brought a Writ 
of Error, and infiſted that this was familar to the cafes of Jocelin v. Laſerre 
and Jenney v. Herle, but the whole court was of a contrary opinion f for 
per cur, this Bill was not peyable upon a contipgency, nor out of a parti» 
cular fund, but is made payable at ell events, and drawn upon the general 
credit of the drawer, and not out of the half pay, for it is payable as ſoon 
as the quarter begins, and the half pay was not to be due till three months 
afterwards. 

(b) Goſs v, Nelſon, Burr, #26, Action on a Note payable to an in 
4 when he (the infant) ſhall come of age, 16 wit, 48th June 1701 and it was 
objeQed iu arreſt of judgment that it was uncertain whether the money would 
ever have been payable, becauſe the infant might have died under 81, but 
the court held it a good Note, becauſe it was payable at all events on the 
18th June 1730 though the infant ſhould have died before that time. 

(ce) Cooke v. Colehan, Str. 4847, On error from the Common Pee, the 
Court held a Note payable fix weeks aſter the death of the Defendant's 


Ca | father, / 


Wo 
. 


(1) 


it muſt become payable at ſome time or PTD: though 
the exact period is uncertain Tm 

So an order of (a) promiſe to pay within a limited 
time after the payment of money due from gavern- 
ment is a good bill or note, becauſe it is morally 
certain that ſuch payment will be made, _ 

A Bill or Note payable to J. S. or order, is Pay 
able to order, A Bill or Note payable to J. S. or 
bearer, is (6) payable to the bearer ; and in the _ 


caſe J. S. isa mere cypher. 


It was for ſome time unſettled whether it was not 
eſſential that a bill or note ſhould be payable either 
to order, or to (c) bearer, but it is now decided that 
it is not. | 


father, a good negotiable Nate, becauſe there way no contingency, whereby 
it might never become payable, but it was only uncertain as to the time, 
which is the caſe with all bills payable ſo many days after light, 

(a) Andrews v. Franklin. Str. 24. A Note payable two months after a certain 
ſhip ſhould be paid off, was objected to, as depending upon a contingency 
which might never happen ; but per cur. the paying off the ſhip is a thing 
of a public nature, and this is negotiable as a promiſſory Note; Judgment 
for the Plaintiff, And in Evans v. Underwood, 1 Wills, 362. Where an 
action was brought by an Indorſee againſt the maker upon a Note payable on 
the receipt of the Payce's wages from his majeſty's (hip the Suffolk, the 
Court thought the caſe like that of Andrews v. Franklin, and after looking 
into that cale are ſaid to have given judgment for the Plaintiff, Quwre tamen, 
becauſe It was uncertain though the wages might be paid, whether the maker 
would receive them, 

(4) Grant v. Vaughan, Burr, 1316. Vaughan geve Bigknel| s dravght upon 
his banker payable 4 to ſhip Fortune or bearer,” The draught came to the 
hands of Grant, who ſued Vaughen upon It, The Deſeudant contended that 
this draught was & mere authority to recelye the money, und not negotiable, 
and that polnt and another being left to the Jury they ſound for the Defe! » 
danty but upon an application for a new trial and cauſe ſhewn, the court 
held elearly that It was negotiable, and a new trial was au. in which the 
Plaintiff recovered, 


(e) Smith v. Kendall, 6 Term Rep, 19g, In an (ion for money paid 
and lent, the Defendant pleaded the ſtatute of limitations, aud the Plaintiff 
__ 


whether it was not neceſsary that a Bill or Note 


(13) 
It was alſo for ſome time a matter. of controverſy, 
ſhould import to have been made for value received; 


but that (a) is now alſo ſettled in the negative. 
The (6) name of the perſon making it muſt be 


inſerted in the body, or man at the bottom of 


every 


replied a latitat ſued out 26th September, 1799. A Note wa in 
evidence dated 25th June 1787, and payable to the Plaiatiff three months 
after date, but it was not payable either to order or to bearer, and the Court 


on conſideration held that it was a good note within the ſtatute, that it was ; 
intitled to three days grace, and conſequently that the ſtatute of limitations 


did not begin to run until thoſe three days had expired, which was on z8th 
Se ptembet 1487, and therefore within fix years of a6th September 199g. See 
alſo Chad wick v. Allen, ante p. g, note (6) The old entries alſo deſcribe the 
cuſtom upon bills to be to pay to the Payee without adding any words to 
make them payable to order ar to bearer, Lutw. agt. 297. * Vid, 27, 
Brownl, Red, 79. Clift, 916. and ſee Lord Raym, 1545, 

(a) White v. Ledwick, B. R. H. 25 G. III. A declaration upon a bill 
of exchange was demurred to, benenlh it was not ſtated to have been given 
for value received, but the court ſaid, it was a ſettled point, that it was not 
neceſſary, and gave judgment for the Plaintiff, The ſame point is ruled in 
Macleod v. Snee, Lord Reym. 148t, Sec alſo Fort. a8. 8 Mod. 867. 
} Barnard, 88, Lutw, 88g, 1 Mod. Ent. 910. 1 Show. 499+ 

% Taylor v. Dobbins, Str. ggg. The Declaration upon a Note ſtated 
that the Defendant wrote it with his own hand, but did not allege that he 
ſigned it, and an exception was taken on that ground, Sed per cur, If the 
Defendant wrote it, his ſubſcription to it was unneceſſary, it is ſufficient if 
his name appeared in any part, „ 1, J. 8. promiſe to pay" is av good as I 
promiſe to pay, ſubſcribed J. 8, 

Elliott v. Cowper, Str. 609. Lord Raym, 1976. Mod. 30). It was 
objeQted on demurrer to a declaration ona Note, that it alledged only that the 
Defendant made it, but did not fate that he figned it I but by the court, 
if he did not either write or gu it, he did not made it, for making implies 
ſigning, and making is alledged, Judgment for Plaintiff, 

Smith v. Jarves, Lord Raym. 1484. The declaration upon a Note drawn 
by Jarves and Bally tated that Jarves for himſelf and Partner made his 
Note in writing with hls own hand ſubſeribed, whereby he promiſed for 
himſelf and partner to pay. It was obJefted on demurrer, that It was not 
Sharged, that Jarves had ſigned the Note for himſelf and Nelly, but the 

| cours 
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(14) 

every bill or note, and every bill or note muſt be 
written or ſigned by the perſon making it, or fome 
one authorized by him for that purpoſe. ade 

If a perſon ſigns his name upon a blank paper, 
flamped with a bill ſtamp, and delivers it to another 
perſon to draw fuch bill as he may chooſe thereon, 
he (a] is the drawer of any bill to which the ſtamp is 
applicable which ſuch perſon ſhall draw thereon. 

Bills are either Inland or Foreign: inland when 


made and payable within this kingdom, and WM: 


when made or payable abroad. 
Inland Bills and Notes ſeldom conſiſt of more 
than one part: Foreign Bills in general conſiſt of 


ſeveral. 


The ſeveral parts of a Bill are ; calleda Set. | 

Each part contains a condition that it ſhall be pay- 
able only ſo long as all the others remain unpaid :' 
in other reſpeQts all are of the ſame tenor. 


the court held the ſtatement ſhewed that Jarves did fign for himfeW and 
Raily, and gave the Plaintiff judgment. 

Ereſkine v. Murray, Lord Raym. 154%. In in aftion on » Bill it was 
alledged that the Plaintiff made his bill in writing, and thereby requeſted the 


+ Defendant to pay, It wazobjeRed on error, that it did not appear that the 


Plaintiff ſigned the bill; but it was anſwered, that the allegationthat he made 
it, and required the Defendant to pay, implied that his name was in it (other · 
wiſe he could not requeſt,) and that he ar ſomebody for him wrote it, Judge 
ment for the Plaintiff was affirmed. 

(a) Collis v. Emett, 4 H. Bl. gag. Emett ſigned his name upon » blank 
paper ſtamped with a ſhilling bill tamp (the higheſt Ramp then in force for 
Þills) and delivered it to Liveſay and Co. that they might draw thereon ſuch 
Dill a« they ſhould pleaſe. They drew one for 1661l. at three months date, 
which was duly transferred to Collis and Co. and Collis & Co. fued Emett 
thereon, A ſpecial verdict was found, principally with aview to another 
paint, and the court held Emett anſwerable, and the Plaintiffs had judgment. 


- This 


(45) 


This condition ſhould be inſerted in each part, 
and ſhould in each mention every other part of the 
ſet, forif a man with' an intention to make a ſet of 
three parts ſhould omit the condition in the firſt, 
and make the ſecond with a condition mentioning 
the Grſt only, and in the third alone take notice of 
the other two (which, by the way, is the mode 
pointed out by (a) Molloy, (6). Malynes, and (c) 
Marius) he might perhaps in ſome caſes beobliged to 
pay each; for it would be no defence to an action on 
the ſecond that he had paid the third, nor to anaQtion 
on the firſt that he had paid either of the others, 

Butan omiſſion is not, perhaps, material, which 
upon the face of the condition muſt neceſſarily have 
ariſen from a miſtake, as if in the enumeration of 
the ſeveral parts one of the intermediate ones were to 
be omitted, for inſtance, Pay this my firſt of Ex- 
change, ſecond and fourth not paid.” 

Where a bill conſiſts of ſeveral parts, each ought 
to be delivered to the perſon in whoſe favour it is 
made (unleſs one is forwarded to the Drawee for ac- 
ceptance, and in that caſe the reſt muſt be ſo deli- 
vered) otherwiſe there may be difficulties in negoti- 
ating the Bill, or obtaining payment. 

If a bill or note made (d) within this kingdom be 


written on paper, parchment, or vellum, ſuch * 
| | &c, 


(e) Book 8. c. 10. J. 14. 
% Book g c. 5. p. 261, 263. 
(e) F. 7. 
(4) The gift, G. III. e. ag. 4 8. ne &e. 
on which any bill of Exchange ſhall be written, but from the concluſion of the 
ſection 


— — — — — — — — 


— 


(46) 


&c. muſt, except in a few inſtances, be lampe 
before (a) the bill or note is written; otherwiſe the 


(b) party writing, ſigning, accepting, or paying it, or 


&Qion which directe that the duty ſhall be paid by the perſon making ſuch 
bills, from the 1 oth ſection, which impoſes a penalty upon any perſon writing 
or ſigning u bill on unſtamped paper, and from the 1gth econ. which pro 
vides that the paper &c. ſhall be ſtamped before the writipg of the bill, and 
prohibits the ſtamping it afterwards, it is (uciently clear the legiſlature 
did not mean to extend it to bills drawn abroad, 

(a) By git O. III. e. ng. 5 19. lticenaRed, that all vellum, parchment, and 


paper liable to any ſtamp duty by that act, ſhall, before any of the matters 


or things thereby charged ſhall be ingroſſed, printed, or written thereupon, 
be brought to the head office of hamping vellum, parchment, or paper j and 
the Commiſſioners by themſelves, or by their officers employed under them, 
hall and may, from time to time, ſtamp and mark, any quantities or parcels 


bl vellum, parchment, or paper, before any of the matters or things thereby 


charged ſhall be engroſſed, printed, or written thereupon, upon payment of 
the ſeveral duties payable for the ſame by virtue of this s. And no bill of 
exchange, promiſſory note, or other note, draught, or order, liableto the duties 
dy this a impoled, or any of them, ſhall be pl 255 or given in evidence 

in any Court, or admitted in any Court to be good, uſeful, or available in 
Law or Equity, unleſs the vellum, parchment, Or paper, on which ſuch bill 


ol exchange, promiſſory note, or other nate, draught, or order, receipt, dil. 


charge, acquitianee, note, memorandum, or writing ſhall be ingroſſed, print - 
ed, written, or made, Mall be lamped or marked with a lawful lamp or 
mark, to denote the rate or duty as by that act is directed, or ſame higher 
rate or duty in that aR contained; and it hall not be lawful for the faid 
Commiſloners, or their officers, to ſtamp or mark any vellum, parchment, 
or paper, with any lamp or mark directed to be uſed or provided by virtue 
ol that act, at anytime after any bill of exchange, promiſſory note, or other 
note, draught, or order, ſhall be ingroſſed, written, or printed thereon, under 
any pretence whatever, 


(5) By giſt G. III. e ag. C10. It is enafted, That all and every perſon 


or perſous, who from and after the ſaid aſt day of Auguſt 1791, ſhall 


write ot ſign, or cauſe to be written or ſigned, or who ſhall accept or pay, or 
cauſe to be accepted or paid, any bill of Exchange, Promiſſory Note, or 
other Note, Draught, or Order, liable to any of the duties by that AR im- 
poſed, without the ſame being firſt duly ſtamped or marked with a proper 
ſtamp or mark in the manner therein preſcribed, or upon which there ſhall 


not be ſome ſtamp or mark reſemh)ing the ſame, ſhall for every ſuch offence 
forſeit and pay the ſum of twenty pounds, 


_ cauling 


(T7) 
cauſing it to be accepted or paid, will be liable to a 
penalty of twenty pounds, and the bill or note 
will not be available in law or equity. 

Bills and notes need not be ſtamped, which (a) are 
iſſued by the Bank of England, or for the payment 
of leſs than forty ſhillings or (5) (in caſe of bills) which 
bear date before or on the day when they are iſſued, 
and at the place from whence they are drawn and 
iſſued, and are drawn upon à banker, or perſon ating 
as ſuch, and reſiding or tranſaCting the buſineſs of a 
banker within ten miles of the place where they are 
actually drawn and iſſued, and payable to the bearer 
on demand, 


On (c) other bills and notes, the proper ſtamp for 
ſuch 


fa) Bygi G. III. e. ng. , It is enafied that all notes and billy whatever, 
which ſhall be iſſued by or on account of the Governor and Company of the 
Bank of England, ſhall be freed and enempted from all and every the amp 
duties therein impoſed, upon the terms and conditions that the faid Governor 
and Company of the Bank of England ſhall pay into the receipt of his Majeſty's 
Exchequer at Weſtminſter, the full annual ſum of 120001, by equal half yearly 
payments, to be made on or before the 10th day of ORaber, and the gth day 
5 in every year, the firſt payment thereof o on or befors 

the 10th day of October, 1991, 

(5) By g1 G. 111. e. a5. 4 4. It is eben es 
ſhall extend, or be conſtrued to extend, to charge any draught, or order for 
the payment of money to the bearer on demand, bearing date on or before 
the day on which the ſame ſhall be iſſued, and at the place from which the 
fame ſhall be drawn and iſſued, anddrawn upon any Banker or Bankers, or 
perſon or perſons acting us « Banker or Bankers, and reſiding and trauſacting 
the buſineſs ofa Banker or Bankers within ten miles of the place where ſuch 
draught or order ſhall be actually drawn and iſſued, 

(c) By gx C. 111, e. ng. 4 2. It is enaRted, that from and after the 1ſt day 
of Auguſt, 1791, there ſhall be raiſed, levied, collected, and paid, through« 
out the kingdom of Grent Britain, the ſeveral new rates and duties follows 
ing that is to ſay, 

For every piece of vellum or parchment, or ſheet or piece of paper, upon 
Which any bill of exchange, draught, or order for the payment 3 


(488) 


ſuch bills as are for the payment on (a) demand of 


any ſum amounting to 408. and not exceeding 51. 66. 
ih 


demand, ſhall be EIN written, or printed, where the dun expreſſed 
therein, or made payable thereby, ſhall amount to 406. and ſhall not exceed 
51. 68. there ſhall be charged u ſtamp duty of gd. and where ſuch ſum ſhall 
exceed gl, gs, and ſhall not exceed gol. a ſtamp duty of 6d. and where ſuch 
ſum ſhall exceed gol. and ſhall not exceed gol. a ſtamp duty of gd. and where 
ſuch ſum ſhall exceed gol. and ſhall not exceed 1001, a ſtamp duty of 11. 
and where ſuch ſum ſhall exceed 100], and ſhall not exceed 200l. a ſtamp 
duty of 18, 6d. 

For every piece of vellum, or parchment, or ſheet or piece of paper, upon 
which any Promiſſory note, or other note for the payment of money to the 
bearer on demand, which may be re-iſſuable from time to time after payment 
at the place where the ſame was firſt iſſued, in the manner therein after di - 
reed, (See ſect, ) but not otherwiſe, ſhall be ingroſſed, written, or printed, 
where the ſum expreſſed therein, or made payable thereby, ſhall amount 
to 404. and ſhall not exceed gl. go, there ſhall be charged a ſtamp duty of gd 
and where ſuch ſum ſhall execed gl. 66. and ſhall not exceed gol. aſtamp du · 
ty of 6d, and where ſuch ſum ſhall exceed gol. and ſhall not exceed gol. « 
ſump duty of gd. and where ſuch ſum ſhall exceed gol. and ſhall not exceed 
1001, « ſump duty of 14, and where ſuch ſum ſhall exceed os and hall 
not exceed gool, 4 ſtamp duty of 14, 6d. 

For every plece of vellum or parchment, or ſheet or plece of paper, upon 
which any Promiſſory note, or other note (or the payment of money to the 
bearer on demand, which may be re-Iſſued from time to time after any pay« 

ment at the ſame place, or at any other place than where the ſame wa firſt 

iſſued in the manner therein aſter directed, (See ſect. 8) ſhall be ingroſſed, 

written or printed, where the ſum expreſſed therein or made payable there- 

by ſhall amount to 404, and ſhall not excecd gl, go. there ſhall be charged © 

emp duty of 6d, and where ſuch ſum ſhall exceed gl, go, and ſhall not ex- 
bed gol. a lamp duty of 16, 


For every plece of vellum or parchment, or ſheet or plece of paper, upon 

which any bill of exchange, draught, or order, payable other wiſe than on 

| demand, or any promiſſory note, or other note payable otherwiſe than to 
| the bearer on demand, ſhall be ingroſſed, written, or printed, where the ſum 

| expreſſed therein, or made payable thereby, ſhall amount 10 404. and hall 
not exceed gol. there ſhall be charged u ſtamp duty of 6d, and where ſuch 
ſum ſhall dxceed gol. and ſhall not exceed gol, a ſtamp duty of gd, and 

where ſuch ſum ſhall exceed gol. and ſhall not exceed 100), « ſump duty of 

14, and where ſuch ſum ſhall exceed 1001, and ſhall not exceed nook a amp 


duty of 44, 6d, 


— —— 
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(19) 
is a three-penny one, of any ſum exceeding gl. gs. and 
not exceeding gol. a ſixpenny one, of any ſum ex · 
eeeding gol. and not exceeding zol.-a ninepenny one, 
of any ſum exceeding gol. and not exceeding 100l. 
a ſhilling one, and of any ſum exceeding 100l. and 
not exceeding 200l, an eighteenpenny one, and the 


fame ſtamps are applicable to ſuch notes as are pay - 


able to the bearer on demand, and are re. iſſuable af. 
ter payment provided ſuch payment is made by the 
perſon or perſons who made or ſigned, and firſt iſ- 
ſued or negotiated the ſame, and at the place where 
they were firſt iſsued or negotiated, on (a) notes 
payable*to the bearer on demand which may be re- 
iſlued after payment by any perſon or at any place, 
the proper ſtamp if the ſum expreſſed therein or pay · 
able thereby amounts to 40s. and does not exceed zl. 
88. is a ſixpenny one, and if the ſum exceeds gl, 66, 
and does not exceed gol. a ſhilling one, on bills pay- 
able otherwiſe thin on demand, or on notes payable 
otherwiſe than to the bearer on demand, the proper 
ſtamp where the ſum amounts to 408. and does not 
exceed gol. is a ſixpenny one, where the ſum exceeds 
gol. and does not exceed gol. a ninepenny one, where 
the ſum exceeds gol. and does not exceed 100l. a 


Far every pleee of vellum or parchment, or ſheet or plece of paper, upon 
which any bill of exchange, promiſſory note, or other note, draught, or order 
payable on demand, or otherwiſe, ſhall be ingroſſed, written, or printed, 
where the ſum expreſſed therein, or made payable thereby, ſhall exceed gool, 
there ſhall be charged a lamp duty of a4; all which rates and dutles ſhall 
de payable and paid by theperſon or perſons reſpeRively making or ſigning 
fuch billy of exchange, promiſſory notes, or other notes, draughty, renden 

(a) Vide poſt, p« 89. 


ſhilling 


(20) 

ſhilling one, where the ſum exceeds 100l. and does 
not exceed aol. an eighteenpenny one, and upon all 
bills or notes payable on demand or otherwiſe, where 
the ſum exceeds 200], a two ſhilling one, except (a) 
that upon Foreign bills drawn in ſetts, the proper 
ſtamp for ſuch as are for the payment of a ſum not ex- 
ceeding 1001, is a ſixpenny one, of a ſum exceeding 
100], and not exceeding aool, is a ninepenny one, and 
_ of a ſum exceeding a00l. is a ſhilling one, but then each 

dill of the ſett is to be charged with the like duty. 
Jo as the paper &c. is ſtamped with a ſtamp pre- 
ſcribed by gx C. III. e. ag. it (6) is no objeftion that 
it denotes a higher rate or duty than the bill or note 
written upon it requires; but it muſt have one of 
the ſtamps preſcribed by g1 Geo, III. c. ag, a (e) 
ſtamp under any other act of parliament, though of 

the ſame or a greater value will not be ſufficient, 
The paper, &c. on which a bill or note is written, 
(though it might formerly have been ſtamped at any 
time on paying a penalty) ought not now to (d) be 


(a) By g1 G. III. e. v5: . g. It is enafted, that nothing therein con- 
tained ſhall extend to charge any foreign bills of exchange which ſhall be 
drawn in ſetts, according to the cuſtom of merchants, with any higher rate 
of duty than the rate following, that is to ſay, where the ſum expreſſed in 
ſuch bills, or made payable thereby, ſhall not exceed £100, there ſhall be 

charged a ſtamp duty of 6d, and where ſuch ſum ſhall exceed £100, and 
ſhall not exceed £200. a ſtamp duty of gd. and where ſuch ſum ſhall ex- 
ceed C a0. a ſump duty of 18. provided that every bill of each ſett of ſuch 
bills ſo drawn ſhall be charged, and every ſuch bill is thereby declared to be 
chargeable with the like duty, according to the rate abovementioned, 

(5) Vide g1 G. III. e. 28. F 19. ante, p. 15. 

(e) Manning v. Livie, before Lord Kenyon, Sittings after Michaelmas 
Term 1796, In an action on a note by an Indorſee, the ſtamp appeared to 
be a ſeven ſhilling deed fiamp; and Lord Kenyon ſaid the note could not 
be read, and the Plaintiff was accordingly noneſuited, 
| (4) Vide 31 C. III. 6. 23. (. 19. ante, pi 154 


(a) 


| ſtamped aſter it is iſſued, but if it is, the (a) court 
will allow no evidence to prove when it was ſtamped, 
at leaſt againſt a perſon who might not know but that 
it was ſtamped when it was iſſued, 

In the caſe however of Bills or Notes made on or 
before the firſt of January 1794, which were not 
ſtamped, or were ſtamped with a ſtamp below the 
value the commiſſioners (b) were authoriſed to ſtamp 
them before the 1ſt of January 179g, on proof that 
the perſon producing them was the holder on the aſt 
of January 1794 and received them on a precedent 
valuable conſideration without fraud or colluſion, 
and took them without the proper ſtamp through 
fraud or impoſition, without any fraudulent intention 
to evade the payment of the ſtamp duties, 

Notes payable to the bearer on demand for an 
ſum not exceeding F 200. (c) and ſtamped with a 


three» 


(e) Wright v. Riley, Peake 17g, In an ation by the Indorſee of a bill 
dated gth. September 1791, the bill when produced appeared to be pro- 
perly ſiamped, but the Defendant proved that it was not ſtamped until ſome 
time after it was drawn; Lord Kenyon, however held, © That though the 
commiſſianers might have exceeded their authority in ſtamping it againſt the 
poſitive direRions of the act, it became a valid inſtrument when ſtamped, 
and a judge at nifi prius could not inquire how, and at what time it was 
ſumped ; that great inconvenience might ariſe, and a great check might be 
put upon paper credit, if the objection were allowed, becauſe it would be 
impoſſible for a man taking a bill in the ordinary courſe of buſineſs to know 
whether it was ſtamped before it was made, The Plaintiff had a Verdict. 

(b) Vide g4 Geo, III. c. gs. 

(e) By 31 Geo. III. c. 254. 7. It is enacted, that in all caſes where any 
promiſſory note, or other note for the payment of money to the bearer on 
demand, which ſhall contain any ſum not exceeding £5. 54, and ſhall be 
marked or ſtamped with a mark or ſtamp to denote the rate or duty of three» 
pence thereby impoſed, and alſo where any ſuch note which hall contain 


iy lum exceeding C. 4. 20d not exceeding { gp. nne 


(628 


ros · penny, fix penny, &, amp, may be re-iffued 
after payment without a new ſtamp, provided the pay. 
ment is made by the perſan or perſans who made or 
ſigned and firſt iſſued or negotiated them at the 
place they were firſt iſſued or negotiated, but if they 


famped with a mark or (lamp to denote the rate or duty-gf 6d. thereby 
impoſed, and alſu where any (ſuch notes which (hall reſpeRtively contain any 
furs exceeding (90, and not exceeding Face, and (ſhall be marked or 
Ramped with any the reſpetive marks or amps to denote the rates and 
dutles reſpeRively thereby Im poſed on the ſame, (hall, at any time or times, 
from and afterthe ſaid iſi day of Auguſt 1791, be paid by the per ſon or per font 
by whom the ſame ſhall have been made or ſigned, and firſt iNued or negs» 
viated, and at the place where the fame were firſt iſſued or negotiated, it 
mall and may be lawſul for the perſon or perfons fo paying the fame, not- 
withſlanding ſuch payment thereof, at any time afterwards, and fo from time 
to time, ſo often a4 there ſhall be occaſion after every ſuch payment thereof, 
but not otherwiſe, again to iſſue, uiter, or negotiate fuch promiſſory nates, or 
other notes, ſo reſpeRively ſtamped as aſorcfaid, in ſuch and the like manner 
a4 the ſame were reſpeRtively firſt iNued or negotiated j and every ſuch note 
fo ſtamped as aforeſaid, ſhall be, and is hereby declared to be, after any fuch 
payment thereof, but not.otherwiſe, to be again iſſuable and gegotiable, from 
time to time as aforefaid, in ſuch and the like manner, and to ſuch and the 
like uſes, intents and purpoſes, as and for which the fame were firſt iſſued or 
negotiated z and every ſuch note ſo ſumped as laſt aforeſaid, which, at any 
time or times, from and after the ſaid 1ſt day of Auguſt 1791, ſhall be paid 
by any perſon or perſons, other than the perſon or perſons making 
er ſigning the ſame, or at any place other than the place of iſſuing the 
ſame, in purſuance of any direftion, nomination, or appointment for the 
payment thereof, contained or expreſſed in or upon ſuch note, ſhall bo taken 
and conſtrued to be thereupon wholly diſcharged, vacated, and (atlafleds 
end ſhell be no longer negotiable or transferable to any lutent or purpoſe 
whatever, but ſhall be forthwith cancelledy and If any perſon or perſons 
ſhall again ive, utter, or negotiate, or cauſe to be again (ſued, uttered, or 
negotiated, any ſuch} promiſſory or other note, aſter any payment thereof 
by any perfon or perſons other than the perſon or perfons making or 
figning the ſame, or at any place other than the place of iſſuing the ſame, 
in manner laſt mentioned I or if any perſon or perſuns named or deſcribed 
In ſuch note for the payment thereof, ſhall, aſter ſuch payment thereof in 
manner laſt mentioned, negle& or refuſe to cancel the ſame, or caufe the 
ſame to be cancelled, every ſuch perſon or perſons fo offending, hall, for 
every ſuch offence, ſorfelt the ſum of {'a0, and If any ſuch note ſo ſtamped 
wa laſt vſorefaid ſhall not be cancelled, as ly herela before direfted, but = 


(33) 


are iſſued aſter payment by any other perſan or at 
any other place, the perſan iſuing one is liable to a 
penalty of C0. and the duty firſt charged thereon, 
and notes payable to the bearer on demand for any 
lum not exceeding go. (a) may be re-iſſued after 
payment without a new ſtamp, by whomſoever or 
whereſoever they may have been paid, ſo az ſuch ay 
are for the payment of a ſum not exceeding C3. 60. 
are ſtamped with a fix-penny ſtamp, and ſuch as 
are for the payment of a ſum exceeding Cg. gs. and 


not exceeding £'go. with a ſhilling one, 
þ | A Bill 
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be again iſſued, uttered, or negotiated, contrary to this act, then, and in every 
ſuch caſe, and from time to time, as often as ſuch note ſhall be again iſſued, 
uttered, or negotiated, there ſhall be due, anſwered, and paid to his Majeſty, 
his heirs and ſucceſſors, the like rate or duty which ſhall appear to have 
been charged thereon before the firſt iNuing the ſame, or which is by this 28 
chargeable thereon as aforeſaid; and which rate or duty ſhall be payable by 
and charged on all and every perſon or perſona ſeverally and reſpectively who 
ſhall again iſſue, utter, or negotiate any ſuch note or notes, or (hall cauſe or 
procure any ſuch note or notes to be again iſſued, uttered, or negotiated 
contrary to this act, his, her, and their reſpeRive executors, adminiſtrators, 
and aſſigns, 

(a) By gi Geo. III. e. ag, J. 8, It is enated, that all promiſſory notes, 
or other notes for the payment of money to the bearer on demand reſpect- 
ively, not exceeding the fevers] ſums of {'g. gu, or 1 30. which ſhall be refs 
peRively ſia mped with the duties of 6d, or of 18, thereby impoſed, ſhall be, 
and are thereby declared to be re-i(ſuable, and may be again iſſued and nego- 
tinted, by the perſon or perſons making or ſigning the ſame, to ſuch and the 
like uſes, intents, and purpoſes, as and for which the ſame reſpeRively were 
fArſt (ſued or negotiated, notwithſtanding ſuch notes ſhall have been pre- 
ſented to, and paid by the perſon or perſons making or ſigning the ſame, or 
ſhall have been preſented to, or paid by any other perſon or perſons in pur 
ſuance of any ſuch dlrectlon, nomination, or appointment a4 aforeſaid, ſor 
| the payment thereof, or otherwiſe howſoever, and ſo from time to time us 
often as occaſion ſhall requlrey notwithſinnding any payment or pryments 


thereof, 


(#4) | 

A Bill (3) payable at fight is not to be cane 
as a bill payable on demand. 

If a Bill or Note is altered (though by confi of 
all parties) after it has once iſſued, or after the time 
when it was originally payable it (a) requires a new 
ſtamp. - "x 

No Bill or Note can properly be made or indorſed 
by, nor can a bill be properly addreſſed to any 


; perſon incapable of making himſelf reſponſible for 


the payment. 


(8) J. Anſon, v. Thomas, B. R. T. a4 Geo. III. In an action on an 
Inland Bill, the queſtion was, whether it was included under an exception 
in the ſtamp act of ag Geo, III. c. 494, 4. in favour of bills payable on 
demand; and the court held it was not, and Buller J. mentioned a caſe before 
Willes, C. J. in London, in which a jury of merchants was of opinion that 
the uſual days of grace were to be allowed on bills payable at ſight. 

(a) Wilfon v. Juſtice, Before Lord Kenyon, Sittings after Michaelma 
Term 1798. A Bill payable originally nine months after date, was, by con- 
ſent of all parties, a fortnight after it had been in the hands of the Payee, 
made payable 19 months after date i and Lord Kenyon held that the alters» 
tlon made a new ſtamp neceſſary, and nonſuited the Plaintiff, 

Bowman v. Nicoll, 3 Term Rep. 397. A Bill was dated ad Sept, 
and payable 81 days after date i while it was in the hands of the drawer, It 
was altered with the conſent of the acceptor to 31 days 1 on the goth of 
September it was again altered to 81 days, but the date was brought forward 
to the 14th of September, after which it was negotiated, and an aQtion 
brought upon it againſt the aeceptor; Lord Kenyon ſaid, that every 
alteration in an Inſtrument requiring « ſtamp made « new ſtamp neceſſary, 
ind nonſulted the Plaintiff j upon & rule niſi for « new trial, it was urged 
that there was a diftinfilion between an alteration made after the negotiation 
of u bill, and an alteration made before, and that in the latter eaſe the whole 
might be confidered a4 one tranfuftion y but the court (ald, that us the apern« 
tion of the bill as it originally Rood was quite ſpent when the last altere, 
(lon was made, thit alteration made It « new and dine trans Mon bes 
Ween the parties, and therefore that there ſhuvld have been « new (amp | 
end the nonſult was confirmed, 


An 


N ( 25) 


An (a) infant cannot make himſelf reſponſible for 
the payment unleſs it is given for neceſſaries; nor 
except in thoſe inſtances in which ſhe is conſidered 
as having an exiſtence independent of her huſband, 
a feme covert, 

'A Feme Covert reſident in this kingdom is con- 
ſidered as having an exiſtence independent of her 
huſband, where the (b) huſband is under a civil in- 
capacity of being here, and there are (c) caſes in 


which it has been decided, that ſhe is to be conſidered. 


as having an independent exiſtence where ſhe lives 
apart from her huſband, and has a ſeparate main- 


(a) Williams v. Harriſon, Carth, 160. g Salk, 197. In an action again 
the drawer of a bill the Defendant pleaded infancy and the Plaintiff de- 
murred, and the court held clearly without argument, that infancy was a 
good bar, for the bill was drawn by the Defendant as a trader in courſe of 
trade, and not for neceſſaries, 

Trueman v. Hurſt, 4 Term Rep, 40. An action was brought on a note 
given for board and lodging, and for teaching the Defendant hair-drefling, 
and upon an account ſtated, the Defendant pleaded infancy, and the Plaintiff 
replied for neceſſuries 1 Delendunt demurred and inſiſted that an infant 
could fot bind himſelf by a note, even for neceſſaries, and that no aRion 
would lie againſt him un an account ſlated | the, court deſired the Plaintiff's 
counſel to confine himſelf to the luſt polnt, from when co It may be inferred 
that they thought the firſt way with him, but they deelded againt him 
upon the laſt, 

(% Vide Derry v. Ducheſs of Manarine, Lord Reym. 147, Salk, 110. 
Sparrow v. Carruthers elted Black(t, 11g7, 1 Term Reports, 6. ſee allo 
Black(t, 1081, 108g, ferm Rep. g. | 

(e) Vide Ring esd v, Lady Laneſburough, B. . H. og Geo, III. clted 
1 Term Rep, 6, Harwell v. Rrockes, U., R, M. 2% Geo, 111, clied x 
Term Rep, 6, Corbett v. Fuelnſte, 4 Term Rep, g. Todd v. Stoakes, 
Walk, 110. Compion v. Cullinion, 4 M, l, gag Cllehrilt v. Brown, 4 
Term Rep, 908, EIleh v. Leigh, g Term Rep, /, Clayton v. Adams, 
Term Rey. 90g. 


(86) 


tenance, but (a) the authority of thoſe caſes has been 
queſtioned, 

A Feme Covert is (b) not to be conſidered ay 
having an exiſtence independent of her huſband, 
though ſhe is, by particular cuſtom, permitted to 
trade on her ſeparate account, 

It has been held too, that (c) no verde except 
an actual Merchant could draw a bill: but the con- 
trary is (d) now fully ſettled, 

A bill (e) may be addreſſed to the drawer, but in 
legal operation it is rather a note than a bill, 

A bill or note cannot be made payable to any per- 
ſon who is incapable of ſuing for its payment, 

A Feme Covert cannot ſue for the payment of a 
bill or note: an Infant can, 


(a) Vide g Term Rep, 68a, 1 H. Rlack f. 330. 6 Term, Rep, 60g, 

(% Vide Blackſt, 1081, Caudell v. Shaw, 4 Term Rep, 364, but ſee alſo 
Lacie v. Phillips. Burr, 1776 

(e) Fairley v. Rock, Lutw, dg. Bromwich v. Lloyd Lutw, 158g, 

(d) Vide Sarsfield v. Witherley, Carth, ala, « Vent, aga, Comb, 158, 
1 Show. 195, 18 Mod, g6, g8o, Salk, 18g. 

(e) Starke v. Cheeſeman, 'Tr, 14, W. III. Carth, zog. Chriſſopher Cheeſe» 
man being in Virginia, drew upon Chriſtopher Cheeſeman in Racliſſe, 
which in truth was himſelf; and an action being brought againſt him upon 
the bill, he ſuffered judgment by default, without taking any obje&tion on 
this ground, though he did upon athers, and the Plaintiff had judgment, 

Dehers v. Harriot, Tr. a W. and M. 1 Shaw, 163, A. dfew a bill pay» 
able by himſell in Dublin z an action was aſterwards brought thereon, and 
the Plaintiff recovered, 

Robinſon v. Bland, Burr. 10979, The Defendant being at Puris drew a 
bill for £678, on himſelf in London; the conſideration was partly money loſt 
at play in Paris, and partly money lent at the time and place of play, and 
upon that ground a caſe was reſerved for the opinion of the court ; but no 
objettion was made that the Defendant drew the bill upon himſelf, 

Joſelyn v. Laſerre, Fort, 28g. A man may draw a bill upon himſelf. 


Sce alſo Mar, 3. 
A bill 


(47) 

A bill may (a) be made payable to the drawer, 

If a bill or note imports to be payable to a perſon 
not in efle, or his order, and is iſſued with an in- 
dorſement in blank, purporting to be made by him 
thereon, it is as againſt the drawer or maker to be 
conſidered as a bill or note (6; payable to —— 

an 


(4) R. Autler v. Cripps, Salk, 190, . Ormſton, 10 Mod. «86, 
(4) This polut has been repeatedly diſeuſſed within à fow years upon 
{everal bills drawn in 1788, A caſo of the kind had occurred at the London 
Sittings aſter Eaſter Term 1769 Kone v. Freeland, cited 1 H. Bl, gi6, in 
the nates, 4 bill drawn by Cox on the Defendant, was made payable to 
Butler and Co, or their order, and indorſed in their name, and inſtead of 
proving that this Indorſoment was made by Butler and Co, the Plaintiff's 
own witnelſcs ſaid, they believed it was made by Cox, and though there 
was @ houſe under the firm of Butler and Co, with which Cox had dealings, 
it way proved that the bill had never been in their hands, upon which it was 
contended that the indorſement being fiftitious, the Plaintiff could not 
recover i but by Lord Mansfield, 4 the intent of the bill was only to enable 
„ Cox to ratſe money, and the reaſun why it was not made payable to his 
„ order was, that there would then have been too many payable to his order 
4 in circulation at the ſame time, which would have had the appearance of 
4 fiftitions eredity names are often uſed of perſons who never exiſted ““ 
and it appearing that the Defendant promiſed to pay the bill at the time the 
Plaintiff diſcounted it, the Jury upon the footing of that undertaking found 
a verdi for the Plaintiff, As this caſe however was diſtinguiſhable from 
thaſe on the bills drawn in 1988, on account of the expreſs undertaking to 
pay the Plaintiff, which (as was admitted by Mr, J. Aſhhurſt, who held a 
brief in the cauſein g Term Rep. 476.) was the ground of the determina» 
tion, as this was a niſi prius deciſion only, and as the amount of the bills in 
1788 was very conſiderable, the point was very ſtrongly conteſted in tha 
actions an thoſe bills. The firſt caſe that came before the court was Tat- 
lock v. Harris, g Term Rep. 174. It was an action brought upon a bill 
drawn by the Defendant, as one of ſeveral partners in a houſe at Notting» 
ham upon himſelf in London, payable to Grigſon and Co. or order, and 
purporting to be indorſcd by Grigſon and Co. and Lewis and Potter ; the 
Defendant was ſued upon the bill, and the declaration contained counts 
upon the bill, and counts for money paid and money had and received, 
It appeared in evidence that there was no ſuch houſe as that of Grigſon and 
Co, that the Defendant paid the bill to Lewis and Potter, to whom he was 
| E 2 indebted 


(28) 
and ſo is the bill as againſt the acceptor, if he knew 
at the time of his acceptance, that the payee was a 


fictitious perſon. 
If 


indebted, and they gave him credit in account, and that the Plaintiffs dif. 
counted it for Lewis and Potter; to this evidence the Defendant demurred, 
and after argument and time taken to conſider, the court intimated a ſtrong 
© pinion that the Plaintiffs might recover on the counts upon the bill, but 
the ground of their deciſion was, that he was intitled to recover on the 
counts for money paid, and money had and received, becauſe the giving the 
bill was an appropriation of ſo much money to be paid to the perſon who 
ſhould become holder of the bill, and therefore when the Plaintiffs dif. 
counted it, they paid the money to the uſe of the Defendant, and when 
Lewis and Potter gave the Defendant credit for the value of the Bill, that 
was money had and received to the uſe of fuch perſons as ſhould afterwards 
be the holders of the bill. 

The next caſe was that of Vere v. Lewis, g Term Rep. 183. which was 
brought againſt the Deſendant as acceptor, and the only difference between 
that and Tatlock v. Harris was, that there was no Evidence to ſhew that the 
Defendant had received any value for the bill, and that there was ſtrong 
evidence to ſhew that the indorſement in the name of the Payce was made 
by the Defendant, but the court held that the latter circumſtance did not 
vary the queſtion, and that the acceptance was evidence that the Defendant 
had received value from the drawers, and therefore they gave judgment for 
the Plaintiffs without argument. Lord Kenyon, Mr. J. Aſhhurſt, and Mr. 
J. Buller, thought alſo that he was intitled to recover on one of the counts 
of the declaration; which ſtated the bill to be payable to bearer. 

This caſe was followed by that of Minet v. Gibſon, g Term Rep. 481. 
1 H. Bl. 369, where a bill drawn by Liveſay and Co. on the Defendants 
was made payable to John White, or order, and it was found upon a 
ſpecial verdict, that White waz a fiftitious perſon, that his name was in- 
dorſed upon the bill by Liveſay and Co. that the Defendants knew when 
they accepted the Bill that no ſuch perſon as John White, whoſe indorſe- 
ment was then upon the bill, exiſted, and that the indorſement was not made 
by any perſon of that name, the court of King's Bench thought this caſe 
decided by Vere and Lewis, and gave judgment for the Plaintifls, and on 2 
queſtion from the Houſe of Lords, whether the bill might not be be deemed 
in law to be payable to the bearer, Hotham, Perryn, and Thompſon, Barons, 
and Gould J. gave it as their opinions that it might; but, Eyre, C. B. and 
Heath J. differed; after which Lord Kenyon, Lord Loughborough, and 
Lord Bathurſt ſpoke in favour of the judgment, and Lord Thurlow againſt 
it, and the judgment was affirmed without a diviſion. 


Aſter | 


( 89 ) 
IF a note is ſigned by ſeveral perſons, but begins, 
I promiſe, &c. (a) it is ſeveral as well as joint. 
The act of drawing a bill implies an undertaking 


for the drawer to the payee, and every other per- 
ſon to whom the bill may afterwards be transferred, 


That the drawer is a perſon capable of making himſelf 
reſponſible for its payment, that he ſhall, if applied 
to for the purpoſe, expreſs in writing upon the bill 
an undertaking to pay it when it ſhall become pay- 
able, and that he ſhall then pay it, and ſubjects him 
on a failure in any of theſe particulars to an action at 


the ſuit;of the payee or holder. 

The waking of a note is an expreſs engagement to 
the payee, or perſon to whom it ſhall be transferred, 
to pay the money mentioned therein, according to 


its tenor. 


After the judgment in Minet v. Gibſon in the King's Bench, and before 
its determination in the Houſe of Lords, came on the caſe of Collis v, Emett, 
1 H. Bl. 31g. where Liveſay and Co. who were authorized by the Defen- 
dant to draw for him by his writing his name on a piece of blank paper 
with a ſhilling bill ſtamp thereon, made a bill payable to George Chapman, 
or order, and indorſed it with George Chapman's name, and it appearing 
that there was no ſuch perſon as George Chapman, the court of Common 
Pleas after two arguments and time taken to conſider, held that the action 
might fairly be ſupported on a count that ſtated the bill to be payable to 
bearer, and there being ſuch a count in the declaration, they gave the Plain» 
tiffs judgment upon it, 

(6) March v. Ward, Peake, 130. A note ſigned by Bowling and Ward, 
began © I promiſe to pay, and in an action againſt Ward alone it was 
objeRed that the note was joint only, and not ſeveral, but Lord Kenyon held 
it was ſeveral as well as joint, and ſaid it had been ſo decided on a caſe from 
Cheſter, * 7 applies to each ſeverally,” Verdict for the Plaintiff 


Vide poſt, cap. 5. 
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CAP. II. 


7 


Of the Transfer of Bills and Notes. 


B1LLS or Notes payable to order, or to bearer, 
or containing any words to make them aſſignable, 
may he aſſigned ſo as to give the aſſignee u right 
upon the Bill or Note againlt all the antecedent par- 
tles; and Bills or Notes containing no words to 
make them aſſignable may be ulllgned lo as to give 
the aſſignee a right upon them agalnſt the aſlignor, 
but (a) not ſo as te give him a right againſt any of 
the antecedent parties, 

Bills and Notes are aſſigned either by dell- 
very only, or by indorſement and delivery, Bills 
and Notes payable to order are aſſignable by the 
latter mode only Bills and Notes payable to bearer, 
und Bills and Notes originally payable to order, 


(4) HI v. Lewis. Salk, 19%, Moor drew one Note payable to the De. | 
ſendant, or his order, and another payable te him generally, without any 
words ia make it aſlignable i the Defendant Indarſed them te Zoueh, and 
Zouch te the Plaintiff; the flit abjeftion was that the Plaintiff had been 
guilty of laches, but the Jury thanght he had nat and it was then urged 
that the ſeeend Note was nat aſſignable f and Holt C. J. agreed that the in- 
derſement of this note did not make him that drew it chargeable ta the In- 
dorſee, for the words i or % Ais order" give authority ta aflign it by indur ſe- 
ment; but the indorſement of a Note which has not theſe words is gagd ſo 
as to make the Indarſer chargeable ta the Indorſee 


and 


C63 
and indorſed, as (a) they may be, ſo as to be payable 
to the bearer, by either. | 

On a transfer by delivery, the perſon making it 
ceaſes to (b) be a party to the Bill or Note; on a 
transfer by indorſement, he (c) is to all intents and 
purpoſes a new drawer, 

Upon Bills and Notes for the payment of leſs than 

'{ 5+ the indorſement (d) mult be attelted by one 
ſubſcribing witneſs, 

Noöo particular (e) words are eſſential to an indorſe- 

ment; the mere ſignature (/) of the indorſer is in 

 general-ſuſficient, 

But the Indorſement of a Bill or Note for the 
payment of Jeſs than five pounds muſt (g) mention 
the name and place of abode of the Indorſee, and 
hear date at or before the time of making It, 

An indorſement which mentions the name of the 
perſon in whoſe favour it is made, Is called a full 


(4) dee poſt p, 88, 

(4) Vide Ld, Raym, 44%: 144 gag: $30 14 Mad, 841, 408. gre, gots 
Salk, 198, —g Salk. 6h, Comb. 65. 

(e) Smallwood v, Vernon, Air, 478, In an Attion againſt the Indarſer of 
« Nate the Declaration ſtated that he became chargeable accnrding to the 
tear of the Indorfement 1 and it was ebjedted that the Indorfement might 
appoint the payment at Ame different from that mentianed In the Note 
fed per eur. If it did, It would charge the Indorſer, for every Indorſement 
is the fame as making a new Nate, Vide s Show. get, Comb. gn. Skinn, 
955, #56, $44: 414+ g Mod: , 18 Mod g6, Ld, Raym, 181, 444+ 764 
Salk, 19+ 13% 139+ g Salk, 68, Str, 448, 479+ 4 Alk, 883, 2 Alk, 188. 
Burr, 670. 675. Daugl. 613+ 

(d) Vide 19th G. Il. e, Ja. \ 1, ante p. 3. 

{e) Vide Holt, 1459, Ld, Raym, 176. 810. 

{f) Vide 1s Mad, 198, 844, Salk, 196, 138, 190. Ld, 5 444 

(s) Vide 47, G. 111, 6, go, < 4, ante p. 5 


indorſe- 


_ 


( 32 ) 
indorſement, an indorſement which does not, a 
blank One. | A 


A blank indorſement, ſo long as it continues blank, 
makes a bill or note payable to the (a) bearer, but 
the holder may write over it whot he pleaſes, 

As long however as the firſt indorſement con. 
tinues blank, the (5) bill or note,as againſt the Payee, 
the Drawer, and Acceptor, Is aſſignable by mere 
delivery, notwithſtanding it may have upon it 
ſubſequent full Indorſements, 

A full Indorſement may reſtrain the negotiability 


of a bill or note, 


| (4) Peacock v, Rhodes, Dougl, 611-633. A Bill wh drawn by the 
Defendant payable to Ingham or arder, Ingham indarfed it in blank, after 
which it was fiolenz the Plaintiff taok it bank fide, and paid a valuable con- 
fideration for it, and acceptance and payment being refuſed, gave notice to 
the Defendant and brought this Attion. A caſe was reſerved for the opinion 
of the Court, and it was contended that this Bill was not to be conſidered us 
payable to Bearer, and that the Plaintiff had no better right upon it than the 
perſon of whom he took it ; but the Court ſaid there was na difference be» 
tween a Note indorſed in blank, and one payable jo bearer; and the Plaintiff 
had judgment, Francis v. Mott. N. P. before Ld, Mansſield cited Doug], 
G19, wan ſimilar caſe, and the Attorney General, who was for the Defend- 
ant, aſter attempting unſucceſsfully to ſhew that the Plaintiff knew the Bill 
was obtained unfairly, gave up the cauſe, 

(5) Smith v. Clarke, Peake ang. A Bill was indorſed in blank by the 
Payee, and after ſome other indorſements was indorſed to Jackſon or order; 
Jackfon ſent it io Muir and Atkinſon, but did not indorſe it, and Muir and 
Atkinſon diſcounted it with the Plaintiffs : the Plaintiffs ſtruck out all the 
indorſements except the firſt, which continued blank. This was an Action 
againſt the Acceptor, and it was objected, that the Plaintifls could not re - 
cover without an indorſement by Jackſon; but Ld, Kenyon held otherwiſe, 
and the Plaintiffs recovered. The Plaintiffs afterwards proved that Jackſow 
deſired Muir and Atkinſon to diſcount this Bill, but Ld. Kenyon thought 
the Plaintiff's caſe made out without this evidence, 


An 


( 33 ) 


An indorſement is reſtrictive, which either has ex- 
preſs words making it ſo, or is made in favour of a 
perſon who cannot make a transfer, 

Thus an indorſement in theſe words, 4 pay the 
« contents to I, S. only,“ 4 to J. S, (a) for my uſe}" 
or (at leaſt when addreſſed to the Drawee) (b) 4 the 
within muſt be credited to I. 8.“ ls reſtriftive, 

But the (e mere omiflion of words to glve a 
power of transfer, will not make an indorſement 


reſtriftive, Y 
A reſtriAive 


(4) p. WYmot, J. Burr, 18894 Blackſt, agg, The Payre may check the 
_ currency of a Bill or Note by giving a bare authority ta receive the maney 4 
„ „ Pay to A, fur my uſe e and per Lard Hardwicke in Snee v, Preſcott, 
1 Alk, 849+ Bills and Notes are frequently indarſed in this manner “% Pray 
pay the maney ta my uſe"! in arder ta prevent their being filled up with 
ſuch an indorſement a4 paſſes the intereſt, 

% Ancher v. Bank of England, Daugl, 615. 637+ A Bill was drawn by 
the Plaintiffy upon Claus Heide and Co, payable to Jen Maoſtue or order, 
Mcaſtue indorſed it to this effet “ The within mult he credited to Captain 
M. L. Dahl, value in account'' and ſent it to Claus Heide and Co. who 
credited Dahl for the amount, and gave notice to Dahl and the Plaintiffs 
that they had done ſo; an indorſement by Dahl was afterwards forged upon 
the Rill, and the Bank diſcounted it, Claus Heide and Co. having become 
inſolvent, Fulgberg paid it for the honour of the Plaintiffs, and upon the 
ground that the indorſement had reſtrained the negotiability of the Bill, 
they brought an Action for money had end received againſt the Bank: Lord 
Mansfield directed a Nonſuit, but upon a Rule to ſhew cauſe why there 
ſhould not be a new trial, and cauſe ſhewn, Ld. Mansfield, Willes and Aſh» 
hurſt, Js, thought the indorſement reftriftive, and that the Plaintiffs were 
intitled to recover; but Buller ], thought otherwiſe; upon which Lord 
Mansfield ſaid; the whole turned on the queſtion, Whether the Bill continued 
negotiable? and if they altered their opinion they would mention the caſe 
again, but it never was mentioned afterwards, and upon a new trial Lord 
Mansfield directed the Jury to find for the Plaintiffs, which they did, 

(c) Moore v. Manning. Com, g11. A Note was drawn by the Defend» 
ant payable to Statham or order ; Statham indorſed it to Witherhead, but 
did not add . or to his order” and Witherhead indorſed it to the Plaintiff, 
The Defendant contended that as there were no expreſs words to authorize 

5 Wühethead 


(34) | 

A reſtridtive indorſement precludes the perfon 
in whoſe favour it is made from making a transfer 
ſo as to give a right of adlion againſt either the 
perſon making it, or any of the antecedent parties, 
and (where the reſtrictlion is expreſſed upon the bill 
or note} (a) ſrom retaining a payment, to their 
prejudice, 

An (b) indorſement cannot be made for the 
transfer of leſs than the full ſum appearing to be 
due upon the bill or note, 

A transfer 


Witherhead to aflign it, he had no ſuch power, but the whole Court refolved 
that as the Bill was at firit aſſignable by Statham us being payable to him or 
order, and as all Siatham's intereſt was transferred to Witherhead, the right 
of aſſigning it was transferred alſo, and the Plaiutiff had Judgment, 

Acheſon v. Fountain, Str, 367. Bull, N. P. 895, A Bill was payable to 
Abercrombie or order, and he indorſed it thus “ Pray pay the contents to 
„% Louiſa Acheſon,” This being ſtated in the declaration as an indorſement 
to Ache ſun or order, it was objeted that it was a ſatal variance but upon 
conſideration the whole Court was of apinion againſt the oblectlon, becauſe 
this was the legal import of the indorſement, and Louiſe Acheſon was au» 
thorized by it ta make an indorſement aver, 

Edie v, Kell India Company, Hlackſt, agg, Burr, 1816, A Foreign Bill 
druwn upon the Kult India Company was payable to Campbell or order; 
Campbell indarſed it to Ogilby, but did not inſert the words 4 or order“ 
or any ſimilar words in the indorſementy Ogilby indo rſed it tothe Plaintiffy, 
It was inſiſted that under the indorſement to Ogilby he had no authority to 
indole it aver, and upon that ground the Jury found for the Defendauisz 
but upon rule 0 ſhew cauſe why there ſhould not be u new trial, and 
cauſe ſhewn, the Court was elcar, That as the Bill was originally in its na- 
ture negotiable, it continued ſo in the hands of Ogilby, and that his in- 
dorſement was good and a new trial was granted, 

(a) Vide, Ancher v, Bank of England, ante p. 33, note (6), 

( Hawkins v. Cardy, Lil, Raym, g60, Carth, 466; 18 Mod, 81g. Salk, 
60. In an action upon a Bill drawa by the Defendant for £46, 194, payable 
to Blackman or order, the declaration ſtated that Blackman indorſed £49: 44 
of it to the Plaintiff; the Defendant pleaded an-inſufficient plea, upon which 
the Plaintiff demurred, but the whole court held the declaration bad, becauſe 
| the 


2 


( 3s) 


A transfer by indorſement will convey no title, 
except againſt the perſon making it, unleſs it is made 
by him who has a right to make the transfer: a 
transfer by delivery, may. 

Therefore in caſe of a loſs by theft or accident 
if the Bill or Note be aſſignable by mere delivery, 
the thief or finder may (4) confer a title by trans- 

| ferring 


the bill could not be Indorſed for lefs than all the money due thereon, and 
the Plaintiff diſcontinued his attiun, And per Gould J. in Johnſon v. Ken» 
nion, @ Wils, 664, where the Drawer of a Bill has paid part, you may ins 
dorſe it aver for the reſiduey otherwiſe not, becauſe it would ſubjeR him to 
« variety of tions, 

(a) Anon Ld, Raym, 938. Salk, 106, g Salk. p14, B. loſt a bank bill pay» 
able to A, or bearer; C, found it, «nd alligned it for a valuable conſideration 
to D. who got a new bill for it fromthe Bank, Trover was then brought 
againſt D. for the firſt bill, but by Holt C. J. „ the Alon will not lie againſt 
% him becauſe he took it for a valuable conſideration, though it would again(t 
„C, ns he had no iltle but payment 10 C, would have indemnified the 
Bank," 

Miller v. Race, Bur, 45%. A Bank Note payable to Wm, Finney or 
bearer was ſtolen out of the Mail in the night of the 14th December, 1730, 
and on the 19th came to the hands of the Plaintiff for « full and valuable 
conſideration, In the uſual courſe of his buſineſs, and without any knows 
ledge that it had been taken out of the Mail; he afterwards preſented it as 
the Bank for payment, and the Defendant being one of the clerks ſtopped 
it, upon Which an Attion of Trover was brought and upon a caſe reſerved 
upon the point, whether the Plaintiff had à ſufficient property in the Note 
to entitle him to recover, the Court was clear in opinion that he had, and 
that the Action was welh brought, 

Grant v. Vaughan, Burt; 1516, Vaughan gave Bicknell « Draught upon 
his banker, payable to 1 * Fortune or Bearer,” Bicknell loſt it, and the 
Plaintiff afterwards took it, bona fide, in the courſe of trade, and paid a vas 
luable conſideration for It; The banker refuſed to pay it, upon which the 
plaintiff brought this aftion againſt Vaughan, Lord Mansfield left it to the 
jury to conſider, firſt, whether the plaintiff came to the poſſeſſion of the bill 
fairly and bona fide j and adly, whether ſuch draught was in ſect and prace 
tice negotiablez and the jury found for the defendant ; But upon an applica» 
tion for anew trial, and cauſe ſhewn againſt it, the court was clear that the 
ſecond point ought not to have been left to the Jury, because it was clear — 

Fa a 


(36) 
ferring it; if it be not aſſignable otherwiſe than 


by indorſement he (a) cannot, 
The right to transfer a Bill or Note, is in the 
Payec, or in the perſon to whom it has been trans- 


ferred from him, 
An indorſement by a perſon of the ſume name 


with the perſon intitled to transfer it is (b) void 
(except againſt the perſon indorſing it, and the ſub. 
ſequent indorſers) though the perſon intitled ta 
transfer it was not particularly deſcribed upon the 


Bill or Note, 


ſuch draughts were negotiable, and if the jury thought the plaintiff took the 
note fairly and bonk fide, of which there appeared io be no doubt, he was 
entitled to recover, A new trial was accordingly granted, in which the 
plaintiff recovered the money, Peacock v. Rhodes, Doug. G44, 633, ante 
page 36. 

Dy & te W. III. e. 19,4, g, “ If any inland Bill be loſt or miſcarry 
« within the time limited for its payment, the drawer ſhall, on ſecurity 
1 given upon requeſt to indemnify him if ſuch bill ſhall be ſound again, give 
% another bill of the ſame tenor with the firſt,” And it ſhould ſeem that the 
equity of this ſtatute would comprehend indorſements alſo, and that the 
g & 4 Anne, c. 9. (which gives the like remedies upon notes as were then in 
uſe on inland bills) would extend it to notes, 

(a) In this caſe, however, it is adviſeable for the loſer, in order to guard 

ainſt the forgery of his indorſement, to give immediate notice of the loſ 
to al) the antecedent parties, and if payment has been made before ſuch no- 
tice could be glven, to appriſe the payee thereof without delay, 

(b) Mead v. Young, 4 Term Rep, 88, A Bill payable to Henry Davis or 
order, was ſent by the poſt, and got into the hands of a wrong Henry Davis, 
who indorſed it to the plaintiff; there was no deſcription of Henry Davis in 
the bill, or addition to his name, nor was any fraud imputable to the plain- 
| tif, This was an action againſt the acceptor, and on his offering evidence 

to ſhew that the Henry Davis who indorſed the bill was not the perſon in 
| whoſe favour it was drawn, Lord Kenyon was of opinion that the evidence 
was inadmiſſible, and he retained that opinion after cauſe ſhewn againſt an 
application for a new trial; but Aſhhurſt, Buller, and Groſe, Js, held, that 
unleſs the indorſement was made by the perſon to whom the bill was really 
payable, it was a forgery, and could confer no title, and that therefore it was 
competent for the defendant to ſhew that the perſon who indorſed the bill 
was not the perſon in whoſe favoyr it was made, and à new trial was accords - 


ingly granted, 


( 37 ) 


On a Bill or r Note payable to A. for the uſe of B. 
the (a) right to transfer is in A. 


On a Bill or Note payable to ſeveral perſons, not 
in partnerſhip, the right to transfer is in all col» 
lettively, not (ö) In any individually, 

If the right to transfer a Bill or Note be in a 
feme ſole, and ſhe marry, it (e) devolves upon her 
huſband, 


(a) Evans v. Cromtington, Carth. 3. « Vent. $09, ina. 564. A Bil 
Was payable “to Price or order, for the uſo of Calvert.“ Price indorſed it to 
Evans, after which an extent iſſued againſt Calvert, and the money due upon it 
was ſeized 10 the uſe of the King, Theſe fats appear ing upon the pleadings, two 
points weraynade upon demurrer i the one, whether Calvert had ſuch an in» 
tereſt in the money as might be extended ; and the other, whether Price had 
power to indorſe the bill, or whether he had only a bare authority to receive 
the money for the uſe of Calvert j and the court of King's Bench, and afters 
wards the Exchequer Chamber, held that Calvert had not ſuch an intereſt as 
could be extended, and that Price had power to indorſe the bill, and judges 
ment was givea forthe plaintiff, 

(b) Carvick v. Vickery, Dougl, 8d edit, p. 6g. u. 14+ A Bill was drawn 
by father and fon, who were not partners, payable fo their own order. The 
ſon alone indorſed it, and upon an action by his indorſee againk the accep» 
tor, Lord Mansfield thought an indorſement by both parties eſſential, and 
nonſuited the plaintiff, A new trial however was afterwards granted, the 
court, after time taken to conſider, being of opinion that by making the bill 
payable to their own order, the father and fon had made themſelves partners 
asto this tranſaRtion ; but upon the ſecond trial Lord Mansfield ſaid he did not 
think the queſtion ſo decided as to preclude evidence which was offered, that 
by the univerſal uſage and underſtanding of all the Bankers and Merchants in 
London the indorſement was bad, as not being ſigned by Loth the payees, and 
the Jury, unk voce, declared that that was the uſage and underſtanding, and 
withont hearing any evidence upon the point they found a verdid for the 
defendant. 

(e) Connor v. Martin, Str. 516. cited gWils, g, A Bill was made payable 
to Suſan Connor or order, while ſhe was ſole; She married, and duriug her 
coverture indorſed' it to the plaintiff, and upon demurrer and argument the 
court of Common Pleas held, that the feme covert could not aſſigu the note, 
becauſe by the marriage it became the ſole right and property of the buſs 
band; and by Parker, C. J. in Miles v. Williams, 10 Mod. 846. if a note 
be payable to a ſeme ſole or order, and ſho marries, * huſband 3 


perſon to india. 


(88) 


If the perſon who has the right to transfer a Bill 
or Note die, it (a) devolves upon his perſonal re. 
preſentative ; if he becomes bankrupt, on | hls aſſig- 


nees, 
But if an executor or adminiſtrator indorſe, 


he binds himlelf perſonally, not the allèts in his 


hands, (6) 
The transfer of a Bill or Note may be made either 


before the expiration of the time limited for its 
payment, or, unleſs (c) the ſum payable thereby be 


under five pounds, (d) aftcrwards, 
But where a Bill or Note is indorſed over 1 


the time appointed for its payment, if there is any 


fraud in the tranſattion, it (e) ought to be left to the 
Jury 

(a) Rawlinſon v. Stone, g Wils, 1, Str. 1960. 2 Barnes 137, A Note was 
payable to A. B. or order; A. B. died inteſtate, and his adminiſtrator in- 
dorfed it to the plaintiff, Theſe facts appearing upon the declaration, the 
defendant demurred, and contended that the perſonal repreſentative of the 
payee had no power to indorſe a note, but the court of Common Pleas after 
three arguments, and the court of King's Bench upon error brought, were 
unanimouſly of opinion that he had, and each court ſaid, it was every day's 
practice, and the conſtant uſage for exccutors and adminiſtrators to indorſe 
Bills and Notes payable to the order of their teſtators or inteſtates, 

() King v. Thom. 1 Term, Rep. 48 7. The court held that upon 2 
Bill payable to ſeveral as exceutors, they might ſue as executors; and per 
Buller J. no inconvenience can ariſe from their indorſing the Bill; for if 
they indorſe, they are liable perſonally, and not as executors; for their 
indorſement would not give an action againſt the effects of the Teſtator. 

(c) Vide 15th G. III. c. go. F. 1. ante p. 5. 

d) Dehers v. Harriott, 1 Show. 16g. A Bill was indorſed to the Plaintiff 
after it was due, and he had judgment without any objeQion on this ground. 

Mutford v. Walcott, Lord Raym. 675. Holt C. ] ſaid he remembered 
a caſe where a Bill was negotiated after the day of payment, and he had all 
the eminent merchants in London with him at his chambers, and they all 
held it to be very common, and uſual, and a very good practice. 

(e) Taylor v. Mather, B. R. E. ay G. III. g Term Rep. 8g. n. Indorſee 


of a Note againſt the maker, It appeared to have been iudorſed after it was 
due 


( 89 ) 


Jury upon the lighteſt circumſtance, to preſume 
that the Indorſee knew of ſuch fraud, 

And though he was ignorant of the fraud, any (a) 
objection which might have been taken againſt the 
Indorſer may be taken againſt him, if the Bill or 
Note appeared upon the face of it, when he took it, 
to have been diſhonoured, 

And it has been (6b) held that he is liable to the 
ſame objeQions as the Indorſer, though there is no 

ſuch 


due, and there were many circumſtances which led the court and jury te 
conclude it had been unfairly obtained, upon which the jury found for the 
Defendant, A new trial was refuſed upon the merits, and per Buller ]. 
it has never been determined that a Bill or Note is not negotiable aſter it is 
due, but if there are any circumſtances of frand in the tranſaQion, and it is 
© indorſed to the Plaintif after it is due, I have always left it to the jury upon 
© the ſlighteſt circumſtance to preſume that the Indorſee was acquainted with 
4« the fraud,” The reſt of the court concurred in this opinion, 

(a) Brown v. Davies, 3 Term Rep. 80, Davies drew a Note payable to 
Sandall or order ; Sandall indorſed it to Taddy, and he had it preſented, and 
noted for non-payment. Davies then paid the money to San dall, and he took 
up the Note from Taddy, but inſtead of returning the Note to Davies, in- 
dorſ-d it to.Browu, Brown thereupon ſued Davies, and on Davics's offering 
to prove theſe fats, Lord Kenyon thought they would not amount to a 
defence, unleſs it could be proved that Browu knew them when he took the 
Note, and he rejected the evidence; but upon a rule niſi for a new trial, 
and cauſe ſhewn, Lord Kenyon ſaid, he thought there ought to be further 
inquiry it did not ſtrike him at the trial that the Note had been noted be- 
fore Brown took it, and that that circumſtance ought to have awakened 
Brown's ſuſpicion. Aſhhurſt and Buller Js. thought that the party taking « 
Note after it was due was to be conſidered as taking it on the credit of the 
perſon from whom he received it, and that whatever would be a defence 
againſt the giver, would be a defence againſt the receiver, upon which Lord 
Kenyon ſaid, he agreed with that, if the Note appeared on the face of it to 
have been indorſed, or if knowlege could be brought home io the Indorſee, 
that it had been ſo, but otherwiſe he was not prepared to go that length, 
Groſe J. ſaid, if colluſion could be proved between the defendant and Sandall, 
the defendant would not be intitled to inſiſt on the objection; but as the caſe 
then ſtood he thought there ought to be a new trial. Rule abſolute, 

(6) Banks v. Colwell, Launceſton Spring Aſſizes, 1988, before Buller J. 
Cited 3 Term Rep. 81. Indorſee of a Note payable on demand, againſt the 


: (49) 


ſuch appearance on the face of the Bill or Note, but 
(4) that doctrine has been doubted, F 

A Bill or Note cannot be (6) indorſed or nego- 
tiated after it has been once paid, if ſuch indorſe. 
ment , or negotiation would make any of the 
parties liable who would otherwiſe be diſcharged, 

If a (c) man indorſe a Bill or Note before: the 
ſum or time of payment be mentioned therein, he 
will be precluded, from ſaying that his Indorſement 
was prior to the completion or ifluing of the Bill 
or Note, even againſt a perſon who knew when 
he took it in what ſtate the Bill was at the time of 
the indorſement. 


* 


Maker. The Note was given for ſmuggled goods; part of it was paid t and 
it was not indorſed to the Plaintiff till a year and a half after it was given; 
no privity was brought home to the Plaintiff, but Buller J. was clearly of 
opinion he ought to be nonſuited; and he ſaid it had been repeatedly ruled 
at Guildhall, that if a Bill or Note was indorſed over after it was due, the 
Indorfee toak it on the credit of the Indorſer, and ſtood in his fatuation. 

(a) Vide Brown v. Davies, ante p. 39 · note (a) 

(6) Beck v. Robley, B. R. Tr. 14 C. III. cited 1 H. Blackſt. 89 n. 
Brown drew a Bill upon Robley, which Robley accepted, payable to 
Hodgſon or order; Robley did not pay it when it was preſented, upon 
which Brown took it up ; Brown afterwards indorſed it to Beck, and Beck 
brought an action upon it againſt Robley, but the Jury thought that when 
Brown took up the Bill, its negotiability ceaſed, and found for the Defen- 
dant, and on a rule niſi for a new trial, the court thought the Jury right, and 
Lord Mansfield ſaid, „ when a draft is given payable to A. or order, the 
« purpoſe is, that it ſhall be paid to A. or order, and when it comes back 
01 unpgid, and is taken up by the Drawer, it ceaſes to be @ Bill, If it were 
u negotiable here, Hodgſon would be liable, for which there is no colour.” 

(e) Ruſſell v. Langſtaff, Dougl, 496. 314. The Defendant to accom» 
modate Galley, indorſed his name on five copper plate checkt, made in the 
form of promiſſory notes, but in blank, without any ſums, dates or times of 
payment being mentioned therein, and delivered them to Galley; Galley 
filled them up as he thought fit, and the Plaintiff diſcounted them z the 


Thintiff knew the Notes were blank at the tiray of the Indo ſement ij Galley 
| not 


ta) 

Upon the transfer of a Bill drawn in Sets, each 
part muſt be delivered to the perſon in whoſe favour 
the transfer is made; otherwiſe the ſame incon- 
veniencies may follow, which would enſue upon a 
neglett to deliver each of them to the Payee. 

The indorſement of a Bill or Note, implies an 
undertaking from the Indorſer to the perſon in 
whoſe favour it is made, and every other perſon to 
whom the Bill or Note may afterwards be transferred, 
exactly ſimilar to that which is implied by drawing a 
Bill, except that in the caſe of a Note, the ſtipula- 
tions with reſpeR to the Drawer's reſponſibility and 
undertaking do not apply; and a transfer by de- 
livery only, if made on account of an antece- 
dent debt, implies a fimilar undertaking from the 
perſon making. it, to the EEE in whoſe favour it is 
made, 


not paying them when they became due, the Plaintiff brought this action. 
Hotham B. before whom the cauſe was tried, was of opinion, that as the 
Notes were incomplete when the Defendant indorſed 'them, no fubſequent 
act of Galley could make them otherwiſe, becauſe that would alter the effect 
of the Defendant's indorſement, and he accordingly directed a verdiR for 
the Defendant ; but upon an application for a new trial and cauſe ſhewn, 
Mr, Wallace the Attorney General, gave up the point, though Mr. Lee 

afterwards argued it, and Lord Mansfield ſaid, „ Nothing is ſo clear as the 
© point; the Indorſement on a Blank Note is a letter of credit for an inde- 
" finite ſum ; the Defendant ſaid, truſt Galley to any amount, and I will be 
** his ſecurity;z' it does not lie in his mouth to ſay, the indorſements were 
* not regular.” A new trial wha accordingly granted, and a verdiR having 
been found for the Plaintiff in a ſimilar action before Lord Mansfield, the 
Dgfcndant ſubmitted in this, without going to a ſecond trial. 
G 


- 
* 


( 42 ) 


CAP. III. 


Of the Acceptance of Bills. 


Tux doArine of acceptances applies to Bills only; 
for a Note may (a) be conſidered, on compariſon 
with a Bill,.as accepted when it iſſues, 

An acceptance is an engagement to pay a Bill 
according to the tenor of the acceptance, and a 
general accceptance is an engagement to pay ac- 
cording to the tenor of the Bill, 

This engagement is made by the Drawee of the 
Bill or ſome (6) other perſon, to the (c) Drawer or 

ſome 


(a) D. acc, v Bl, Commgyo. 

% Mutford v. Walcott, Lord Raym, 375. 18 Mod, 410, Com. 56. per, 
Holt C. J. „ If A. draws « Bill on B. and B. will not accept, and C. offers 
it to accept for the honour of the Drawer, the holder need not acquleſee, but 
44 if he does C. 1s bound,” And per Lord Manafleld and Yates J. In Pilling 
v. Van Mierop, Burr, 1678. 16/4, an acceptance for the honour of the 
Drawer will bind the Acceptor, 

(e) Pillans and another v. Van Mlerop, Burr. 166g, White drow on 
the Plaintiffs at Retterdam for £860, and propoſed te give them eredit upon 
'the Defendant's houſe in London 1 the Plaintiffy paid White's bill, and wrote 
to the Defendants to know 4 Whether they would accept ſuch bills as they 
u (the Plaintiffs) ſhould draw in about a month upon them for (900, on 
„ White's eredit.“ The Defendants anſwered, that they would, but White 
having ſailed before the month elapſed, the Defendants wrote ta the Plaimitfs 
not to draw, The Plaintiffs did however draw, and an the Defendant's 
refuſal to pay the bills brought this aQion, The jury found s verdict for the 
- Defendants, but upon an application for a new trial, as upon a verdict 
againſt evidence, and two arguments upon it, the court, was unanimous that 
the Defendant's letter was a virtual acceptance of ſuch bills as the Plaintif 
hould draw to the amount of / 800. and the rule was made abſolute. 


( 43) 


ſome of the other parties, before the (a) Bill is 


drawn 


« Pierſon v. Dunlop and others, Cowp. 671. MiLintot drew upon the 
Defendants in favour of Nicholl, and gave Nicholla navy bill aſſigned to the 
Defendants as a ſecurity till the bill of exchange ſhould be accepted ; both 
bills were ſent to the Defendants, who ſaid, the bill of exchange would not 
be accepted till the navy bill was paid, but they would receive the money 
on the navy bill; and they wrote to M*Lintot ſaying his bill would receive 
due honour, but it was drawa too ſhort, being payable before the navy bill; 
they afterwards received the money on the navy bill, but refuſed to pay the 
bill of exchange, upon which this action was brought: the Plaintiff ob- 
tained a verdiR, but the Defendants had a rule to ſhew cauſe why there 
ſhould not be a new trial, and inſiſted that the letter to M*Lintot, upon 
which the jury had in ſome meaſure relied, was no acceptance j but on 
cauſe ſhewn, Lord Mansfield faid, ** I conſider what the Defcndants did as 
2 an acceptance | it has been truly ſaid, as a general rule, that the mere 
« anſwer of k merchant to the Drawer of a bill, ſaying—he will duly honour 
it, is no acceptance, unleſs accompanied with circumſtances which may 
„ induce a third perſon to take the bill by indorſement—if there are any 
© ſuch circumſtances, it may amount to an acceptance, though contained in 
4 a letter to the Drawer; in this caſe, there is great reaſon to ſay, that what 
«4 the Defendants did was equivalent to an acceptance i there may be « 
„ conditional, as well us an abſolute acceptance, what then la the declaration 
% by the Defendants, but an undertaking that the bill ſhould be accepted, 
„ when the navy bill was pald 1 after this he writes this letter, which is ay 
4 admiſſion he looked to the navy bill a4 the fund out of which the bill of 
„ exchange wa 10 be pald,” A new trial was refuſed, 

Maſon v. Hunt, Dough a4. % Rowland Hunt ln Dominica wrote a 

letter do hls partner Thomas Hunt in London, (ating that he had agreed that 
Thomas ſhould accept bills for (dee. upon certaln conditions f it was 
doubiful whether theſe conditions had been performed, but at all events it 
was elear that the obligation erested by this letter was walved 4 an ation 
was however brought againſt the Hunts, and after a verdi for the Defendants 
and an appliention for a new trial, upon which the court tack time to cons 
fider, Lord Mangfield ſald, 4 There is no doubt but an agreement ta avs 
cept may amount te an ageoprance, and it may be couched in ſuch terms 
4 ax to put a third perſon in a beiter fituation than the Drawer,“ 
Powell v. Monnier, 1 Alk, 6114, Newburgh drew upon Monaler far . 30. 
and ſent him @ letter of advice, and Mannier wrote for anſwer that the bill 
ſhould be duly honoured, and placed to Newburgh's debit, A bill in 
chancery was afterwards filled againſt Monnier's exccutrix, upon the ground 
that this letter amounted to an acceptance, and Lord Hardwicke thought it 
clear that it did, and decreed payment, 

. (a) Vide Pillans v. Van % * v. Hunt, ante p. 48, Note (c) 


% 


(44) 


drawn or (a) afterwards, verbally (4) or in writing 
and is either abſolute or (c) conditional, and when 
made aſter the drawing of the Bill, is according to 
or (d) varying from its tenor, 


(a) Vide Powell v. Monnler, ante p. 48. note (e). 
% Cox v. Coleman, M. 6 C. II. cited arguendo Ann, Ml, A foreigy 
þill drawn on Defendant way proteſied for non acceptance and returned, 
and afterwards Defendant told the Plaintiff, 4 if the bill comes back, I 
will pay it;, and this was held u good acceptance, 
| Lumley v. Palmer, Str, 4000 Ann, 14, In an aftion againſt the Deſen- 
— a4 acceptor of a bill, the acceptance appeared 10 be by pars! only 1 which 
ord Hardwicke d. J. ruled to be ſufficient 4 but Kyre ©, J. of the common 
lea having ruled it otherwiſe in Reo v. Meggott, NH. 5 G, 11, an ups 
liention was made fora new trial, and the court tn ſettle the print ordered lt 
be argued g upon the argument the court held Lord Hardwicke's direction 
right, and Eyre C. J. waived his opinion and agreed with the court of 
King's Bench j and this determination is 1eferred to and approved of in Julian 
v. Shobrouke, « Wil, 9. Powell v. Monnier, + Atk, 619, and In Pillans v. 
Van Mierop, Burr, 14664, Lord Manifield ſu ys, a verbal acceptance ly 
binding and in Sproat v. Matthews, 1 Term Rep. 18a, it was taken (or 
granted by the court and bar, that a parol acceptance was good. See allo 
bir, 819, 
e) Smith v. Abbott, Str, 1154, Defendant accepted @ bill te pay when 
goods confugned to him were ſold; he fold the goods, and on bring ſued upon 
his «cceptance inſiſted in arreſt of Judgment that it Was: not binding becauſe 
It was conditional ; but the court on conſideration held, that thaugh'the 
Plaintiff might have refuſed to take it, and have proveſted the bill, yet ut he 
did take It, it wes binding on the Defendant, 

Julian v. Shobrouke, « Wilks, 9. The: Defendant accepted a hill to pay, 
When In , for the cargo of the Mp Te and on being fued, moved in 
arent of Judgment that « conditional acceptance Way not good | bus the 
evurt held otherwiſe, and ever-tuled the ohJettion, 

Plerſon v. Dunlop, Cop, 3), ante p. 44: An anfwer that the bill 
would not be — WI @ navy bill was paid, was held a eonditiogsl 
abec planes 48 pRY; When the navy bill (hould be difeliarged, 

(4) Wegerfioffe v. Keene, bir: 616, A foreign bill for £109, 186 
way drawn en the Defendant, and he accepted |t to pay £106, part th 


he was fued upen this acceptance, and Bn demurrer ie the replication, — 
that s partial acceptance was net good Within the enſtem of merehante! 
hut the court held gtherwile, and Judgment was given far the Lt 

; | | Wilks, 


( 45) 


An acceptance is ſeldom made beftro the Bill is 

drawn by any other perſon than the Drawee j aſter - 
wards for the purpole either of promoting the nego- 
tjiation of 8 Bill where the Drawee's credit is ſuſ- 
petted, pr to ſave the reputation and prevent the 
proſecutian of ſome of the parties where the-Drawee 
either cannot be found, is not capable of making 
himſelf reſponſible, ur refyles acceptance, it is not 
uncommon; and it, is called an acceptance far the 
honour of the (a) perlon on whoſe account it js 
made, and enures to the benefit of all the parties 
ſublequent to that perſon, 

Suek of thele acceptances ag are made with the 
former view are conſidered as made on account of 
the perſon in poſſeſſion of the Bill at the time they 
gre made, and ſuch as are made with the latter, 
unleſs they declure the contrary, on account af the 
Drawer, 


Walker v. Atwood, 11 Mod. 190. A bill was drawn an the Deſendant 
$ih of April; and no time fixed fur ity payment it was preſented ts 
Defendant th April, and he accepted it ta pay Ach September 4 this being 
ated in the declaration, the Defendant demyrred, and inſiſted that 64 no 
time was preferibed for the payment, the bill was payable at fight, and then 
4 promiſe to pay two or three months after ſight, was not an aeveptance Within + 
the ouſt of merchants 4 but the court held I was an gcc plane Within the 
euſtom, and the demvirrer was overruled. 

Peili v. Nen(vn, Comb, 40 A bill wis accepted ts be paid, half ln 
money and half in bills; and the queſtion was, Whether there could be a 

valifienion af an avcepianice, and It was proved by divers merchants ths 
there might, for he that might refuſe the bill totally, might negeps I in party 
þut that the helder was nat bound te acquieſee in ſueh acceplance, 

(4) Vide Lutw. gg. Beawes, J, g4 aft ed, p. 618, b. 4%, 48, 10d. 6d. 


1 4'$ 
F if 


(46) 


If a Bill is drawn on ſeveral perſons not conneQed 
in partnerſhip, an acceptance * one will bind him, 
but him (a) only. 

On a Bill drawn upon a man by the deſcription 
of ſervant, a general acceptance will (ö) bind him 
perſonally, - . 

An acceptance after the Bill is n may be 
made even after (c) the time appointed for its 


payment, 


(a) Bull, niſi prius, 379. In the cafe of two joint traders, an acceptonce 
by ene will bind both but if tea merchants employ one factor, and he 
draw a bill upon them all, and one accept it, this ſhall only bind him, and 
not the reſt, Mar, ad ed, 16. Beawes \, nab, iſt ed, p. 444 Molloy B. . 
2. 10. 9. 18. 

(b) Thomas v. Biſhop, Ann. 1. Ser. 963. A Bill for Cs. was drawn 
upon the Defendant by the deſeription of Mr. M. Biop, cafhier of the York 
Buildings company, at their houſe in Winchefler-Arect, Londong and the bill 

directed him to place the f 800. to the account of the company, the De- 
| fendant accepted the bill, but on being ſued, Inſiſted that the acceptance did 
not bind him perſonally, and gave in evidence that the letter of advice from 
the Dre wer of the bill was ſent to the company but Page J. direfted the 
Jury ts And for the Plaintiff, which they did, and upan a rule to ſhew cauſe 
why there ſhould not be u new trial, the whole court held the direftion right, 
that the addition is the Defendant's name was unly to defuribe him with 
More 6eftaliity; and ts polnt out Where he Wis 0 be Fuund, that the Arete 
is place the mene y te the account of the company Wis For the uſe of the 
Drawes only and that the letier of adviee 6641d not vary the eaſe age int an 
Indoefee (which the Plalntiff was) becauft an Liderfee could only look bs 
the bill irfelf, 

te) Jackfon . Pigget, Lord Raym: 364, Salk, 143; Perth, 459: 18 
Med: $19: In an sien againſt the accepior of 2 bill, the declaration ated 
that it was dated s th March 1696, payable ons month after date; and that 
in April 16g, it was ſhewn ta the Defendant, and he promiſed ta pay t 
a66ording 19 114 ner and effect | after verdi far the Plainkiff, it was moved 
in arreft of judgment, that the promiſe Was veid, becauſe a4 the day of 

aymem war paſt at the time of the acceptance, it way impoſſible 0 pay the 
1 arcnrding ta Its tener and effect; but it was an ſWweſed for the Plaigticf, 
that it amaunted tg a promiſe to pay generally and of that apinian way the 
court, aud they accordingly gave judgment for the Plaintiff, 

Mutford v. Walcet, Lord Raym, 374, Salk, 149, 12 Mod, 440, Com, 
94 is preciſgly te the fame effect. 


„ 


(47) 


In ſuch caſe an acceptance to pay according to 
the tenor, will (a) be conſidered as a general ac- 
ceptance to pay upon demand. 

A written acceptance is either made upon the 
Bill or (6) elſewhere, 

On a written acceptance by the Drawee, his 
name need not appear, and any words written by 
him upon the Bill, not putting a direct negative 
upon its requeſt, as, „ accepted,” (c) “ preſented,” 
« * (c) * the day of the month, or a (d) 

direQion 


% 
% 


(a) Vide Jackſon v. Piggott, and Mutford v. Walker, ante, p. 46, note (e) 

% Vide Pillans v. Van Mierop, Maſon v. Hunt, Powell v. Monnler, and 
Pierſon v. Dunlop, ante, p. 48+ note (e) 

(e) Anon, Comb, 401. per Holt, C. J. If the Drawee underwrites 8 
Nil preſented ſuch a day, or only the day of the month,“ Ale ſuch an ge- 
knowledgement of the Bill av amounts to an ecceptance; gad this was 
declared by the Jury to be the common praftice, 

Powell y, Monnler, 1 Alk. 614, A Bill was ſont by the poſt to the 
Duwee for veveptance i he entered It In his bill book (Which was his profiiee 
with all bills he received, whether he meant to accept them of not) wrote 
upon (4 the number of the entry, and kept It ten days en the tenth he Wrote 
upon it the day of the month, and returned It, faying he could not accept Ih, 
and per Lord Hardwiths, . It hes been fuld ie be the euſtem of merchants, 
4 that if & man wAderwrites any thing, be it what 14 may, it amounts 16 an 
4 a&6eprance j But if there were aething mere than this in the cafe, 1 fheuld 
4 think 14 of Mule avail ie charge the Defendant” but he deeided that 
lever the Drawee had written amounted e an seseptenee, Vide ante, p. 
43: note (e) | 

(d) Moor v. Whitby, B, R. Tr. 16 0, HI. Bull, of. pF; $901 A bill 
drawn by Newien en Whithy, was preſented for acceptance, and Whitby 
wrote upon i4 4 Mr, Jackſon pleaſe ta pay this note, and place it t@ Mr, 
Newton's account, R. Whithy “ it was infiſted that this was na acceptances 
but merely a direftion ta Jackſon to pay it aut of @ particular fund, and if 
there was na fund, there was o be no payment i ſed per cur, this is 8 
direRtian ta Jackſan to pay the money 4 and it ſignifies not a what account 
it is ta be placed 4 that is between Jackſon and wu anly ; this iy clearly 


an ACGEpLAnce, 


. 
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direQion to a third perſon to pay it, is prima facle 
u complete acceptance. 

Nay à (a) modern reporter of ſome authority 
would wiſh us to belleve that an expreſs refulal to 
accept, written on a Bill, ls an acceptance; but this 
Ie not the caſe, unlefs It Is aeeompanied with a con- 
du which ſhews an intent to decelve the perſon 
taking the Bill away into a belief that It Is accepted, 

On a written acceptance by any other perſon than 

the Drawee it ſhould ſeem elfential that his name 
ſhould appear, 
A promiſe to accept, If made upon an (6) ex. 
ecuted conſideration, or if it (c) influences any 
perſon ta take or retain the Bill, is a compleat ace 
ceptance as to the perſon to whom the promiſe is 
made in the one caſe, and the perſon influenced in 
the other, and all the ſubſequent parties in each, 

Thus a (d) promiſe to accept ſuch Bills as B. 
ſhould after the expiration of a month draw on ac. 
count of a debt from C. to B. was held a complete 
acceptance, : 
TE ut 


(a) In Ann, 96. is this note, Underwriting or indorfing a Bill thus,” 
4 I will net accept this Bill,“ is held by the cuſtom of merchants « good gc 
ceptance, but by Lord Manefleld in Peach v. Kay, in Sittings after Trinity 
Term 1781, „ It was held by all the Judges that an exproſs refuſal to aecept 
written on the Bill, where the Drawee apprized the party who took It away 
what he had writien was no acceptance; but if the Drawee, had intended it 
as U ſurprize upon the party, and to make him conſider it as an acceptance, 
they ſeemed to think it might have been otherwiſe, 

(6) Vide Pillans v. Van Mlerop, ante, p. 48: note (e) 

le) Vide Plerſon v. Dunlop, and Maſon v. Hunt, ante, 5. 48. note (ec) 

(% Pillen v. Van Miorop, ante, p. 68, note (e) 

(4) In 


— — _ — 


(49) 


But a promiſe to accept, made upon an executory 
conſideration is not (a) binding fo long as ſuch 
conſideration remains executory, unleſi it Influences 
lome perſon to take or retain the Bill, 

80 a verbal promiſe to accept, though the party 
exprelily defer a written acceptance, as where he 
lays, „ Leave the Bill and 1 will accept It,“ is a (0) 
complete acceptance, $o a verbal promiſe to agcept 
a returned Bill when it ſhall come back, is binding 
(e) If it da come back. 

An anſwer by the Drawee when a Bill is called 
ſor, 4 tere is your Bill, it is all right,” is no (d) 
ucceptance, 

An acceptance to pay when remitted for is (e) a 


conditional acceptance, 


(4) In Pillans v. Van Mierap, ante p. 2g: note (e). Burr, 1666, Lord 
Mansfield ſays, 4 It was argued upon n the trial, that this imported to be 
, eredit given ta the Plaintiffi in profpett of a future oredit ta be given 
„ by them ia White, and this eredit might well be countermanded before 
4 the advancement of any money, And this u fo." 

(% D, Mollay, B. 8. 6, 40, h, 80, Mar, ad ed. 19, 

(c) Cax v. Coleman, ante p. 44 note (6) 

(4) Pawell v, Jones, Eſpinaſſe, 17, In an aftion againk the Defendant as 
acceptor af a Bill, the only evidence to prove the acceptance was, that When 
the Bill was called fur he returned it, and ſaid, 4 there is your Bill, it is all 
«4 icht. Lord Kenyon thought theſe wards could by no implication 
amount to an acceptance, and nonſuited the Plaintiff, Vide ante p. 4&, 
note (4 

9 v. Liffett, Str, 48044, The Drawee accepted a Bill 4 for 
« Lifett and Galley of Leghorn, ts pay at remitted from thence at wſance," and 
it way objefted in an alen againſt him that there was no evidence to ſhe w 
he had a remittence, and that his acceptance was conditional only, Les 
C. J. declared he ſo understood it, but he left it to the Jury, and they 
found for the Defendant upon another point, and gave no opinion upon 


ibis, 
'H 80 
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80 an anſwer by a Drawee who lived ln London, 


that a ſhip was conſigned to him and a perſon in 


Briſtol, and that till he ſhould know to which port 
the ſhip would come he could not accept, connected 
with a ſubſequent anſwer that the Bill was a good 
one, and would be paid though the ſhip ſhbuld be 
loſt, was (a) held a conditional acceptance only] it 
being clear, that the Drawee looked for an oppor- 
tunity of reimburling himſelf, and had three events 
in contemplation, the ſhip's arrival at Briſtol, her 
arrival at London, and her-loſs: in the two latter 
he ſhould have the opportunity, and therefore ac- 
cepted ; in the former, he ſhould not, and did not 
accept, 

But an anſwer by the Drawee, that he would pay 
if I, S. would not, but that he muſt firſt apply to 
him, not that he thought he would pay, but becauſe. 
he judged it right to put him to the trial, with an 
aſſurance to the holder, that he might reſt ſatisfied 
of the payment, was held (6) an abſolute ac- 
ceptance, 


(a) This was the cafe of Sproat v. Matthews, + Term Rep, 18g, The 
ſhip did arrive at London, and the Defendant diſpoſed of the Cargo; but 
it appearing that upon the Defendant's anſwer that the Bill would be paid 
though the ſhip ſhould be loſt, the Plaintiff noted the bill for non- acceptance. 
Buller J. held that the acceptance was conditional only, and that the noting 


- ſhewed the Plaiutiff did not chooſe to take it, and directed a nonſuit ; and 


and upon a rule to ſhew cauſe why there ſhould not be a new trial, the court, 
vie, Willes, Aſhburſy and Buller Js, concurred that the acceptance way con- 
ditional only, but Willes J. thought if there were a doubt whether it was 
conditional, or whether the Plaintiff had precluded himſelf from inſiſting upon 
it, all the facts ſhould have been left to the jury, end he was therefore of . 
pinion that the nonſuit ſhould be ſet aſide; but the other Judges thought dife 
ferently, and the rule was diſcharged, | 

% Wilkinſon v. Lutwidge, Str. 648. Two Bills drawn on the Deſendant 


were ſent to him by the Plaintiff's agent for acceptance, and he wrote for 
anſwery 


(81 ) 


If man purpoſes making a conditional accepts 
ance only, and commits that acceptance to writing, 
he ſhould be careful o expreſs the conditions 
therein; for of any verbal condition he may annex 
to the acceptance he will not be at liberty to avall 
himſelf againſt (a) any ſubſequent party, if either 
ſuch party, or any intermediate one between him and 
the perſon to whom the acceptance was given, took 
the Bill without notice of ſuch condition, and gave 
a valuable conſideration for it, and at all events the 
onus of proving ſuch condition will be upon the 
acceptor, 

A conditional acceptance becomes abſolute, as 
ſoon as its conditions are performed, | 

Thus an answer by the Drawee, that he could 
not accept until a navy Bill ſhould be paid, was 


anſwer, „ The two bills which you ſent me, I will pay if the owners of the 
4 Queen Anne do not: and they living in Dublin mult firſt apply to them: 
4 I hope to have theiranſwer in a week or ten days: I do not expect they 
4 will pay them, but I judge it proper to take their anſwer before I do, 
„% which I requeſt you will acquaint Mr, Wilkinſon with, and that he may 
« reſt ſatisfied of the payment, He afterwards wrote, © I have not had an 
% opportunity of ſending the bills to the Owners of the Queen Anne, but 
« will take the firſt opportunity, and ſhall then remit to the gentlemen con- 
4 cerned, according to my promiſe,” One of the bills he paid, but being 
ſued upon the other he contended, that his acceptance was conditional only, 
to pay if the Owners of the Queen Anne did not: but Raymond C. J. held 
it an abſolute acceptance, ang that the attempt to procure payment from the 
Owners of the Queen Anne was to be made. by him, and was wholly for 
his benefit and accommodation, but that the Plaintiff was to have his money 
at all events, The Jury found accordingly for the Plaintiff, 
(a) Maſon v. Hunt, Dougl. a86, agg. Per Lord Nanidfield, „ If an 
4 agreement to accept is conditional, and a third perſon takes the bill 
KL knowing of the conditions, he takes it ſubjeR to them," 


H a thought 


(5) 
thought (a) to operate as an abſolute acceptance 
upon the payment of the navy bill, 

But if the Drawee ſays he cannot accept without 
further diretions from I. S. and I, S. afterwards 
deſires him to accept, and draw upon A, B, for the 
amount, the (ö) mere drawing upon A. B. will not 
make this an acceptance although the aQtual pay- 
ment of the Bill on him may, 

An acceptance varying from the tenor differs 
ſrom it either in the (c) ſum, the Cd) time, the (6) 


place, or / mode of payment, 
But though any of theſe acceptances bind the 


perſon making them, the holder of a Bill js intitled 
from the undertaking of the Drawer and Indorſers 
to expect an abſolute acceptance by (g) the Drawee, 


(a) Plerfon v Dunlop, ante p. 48. note fe) 

(b) Smith and another v. Niſſen and another, 1 Term Rep, 869. Taubert 
ordered goods of the Defendants, and deſired them to draw on the Plaintiff 
for the amount, which they did i the Plaintifſy wrote two letters to the 


- Yeſendants, one faying they enuld not accept, becauſe the Defendants had 


ſent more goods than were ordered, but that they had written to Taubert 
for further directions; the ather ſaying they had written to Taubert, and 
were waiting his anſwer beſore they could accept, but had defired the holder 
to keep the bill; in the mean time Taubert deſired the Plaintiffs to accept, 
and draw on Goverts for the amount; they accordingly drew on Goverts, 
who refuſed to accept, an upon that they paid the bill tor the honour of the 
Defendants, and broughran action againſt them for money paid i the Plaintiffs 
had a verdict, but the Defendants moved for a new trial on the ground that 
the drawing on Goverts was an acceptance of the bill drawn by the Deten- 
dants, Sed per cur. What the Plaintiſfs did did not amount to an acceptance, 
for they never meant to make themſelves liable, unleſs the bill they drew was 
accepted and paid, and a rule was refuſed, 

(t) Vide Wegersloffe v. Keepe, ante p. 44. note (4) 

{d) Vide Walker v. Atwood, ante p. 44. note (d) 

(e) Biſhop v. Chitty and Smith v. De la Fontane, poſt, 

(/ J Vide Petit v. Benſon, ante p. 44. note (a] 

{q) Mar, 2d ed. 28. 


( 53 ) 


or if there be ſeveral not conneQed in partnerſhip 
by (a) each, for the payment of the ſull (5) ſum of 
money mentioned therein, (c) according to its tenor, 
ſpecilying (d) (if none be mentioned for the purpoſe) 
a pluce for its payment, and (e) expreſſing, if the 
Bill be payable within a limited time after ſight, the 
time of its preſentment for acceptance ; and may 
reject any other, 

If upon the offer of any other acceptance the 
holder does any alt expreſſing a non acquleſcence 
therein, as if he gives notice to any of the antecedent 
parties generally that acceptance la refuſed, or notes 
the Bill for yon-acceptance, the offer (/) is not 
binding, 

There is a cuſe (g) however in which it bas been 
ſuppoled to have u decided, that if the holder 


(a) Molloy B, a, e, 10. 4. 18, 19. Mer, ad ed, 16, 

(+) Molloy, B, 8. e. 10, 6. a0. Mar, ad ed. 17. Beawen, .. 61h. p. 443- 

(c) Mollay, B. , e, 10. b. a8, Mar, ad ed, at, Reawes, J. 681, P. 444+ 

(% Mutford v. Walcot, Lord Raym. 373, per Holt C. J. „ 1fa bill be 
* payable at London, and the perſon on whom it is drawn accept it, but 
„ names no houſe where he will pay it, the party that has the bill is not 
„ bound to be ſatisfied with this acceptance, 

(e) Beawes, p. 45%. Where a bill is drawn payable at fo many days 
ſight, the acceptance muſt expreſs the day it is made, 

( /) Sproat y. Matthews, ante p. 30, note (a). 

(gs) Price v. Shute, Beawes, G 222, iſt ed, p. 444 Moll. B. 2, c. 10,4 a8, 
A Bill was drawn payable 1ſt January, and the drawer accepted it to pay 
the firlt of March; the holder ſtruck out the firſt of March and ſubſtituted 
the firſt of January, and ſent the bill for payment on that day, which the 
acceptar refuſed ; the holder then ſtruck out the firſt of January and reſtored 
the firſt of March, and in an action on this bill, the queſtion was, Whether 
theſe alterations did . the bill? and Pemberton C. ]. ruled that they 


did not. 


ſtrikes 


( 54 ) 


ſtrikes out an acceptance which varies from the 
tenor of the Bill, and ſubſtitutes an acceptance ac- 
cording to the tenor, he may afterwards reſtore the 
acceptance he ſtruck out, and that ſuch acceptance 
will continue binding, but it has (a) been doubted 
whether the determination went farther than to de- 
cide that the alteration in the acceptance (though it 


annulled the acceptance and diſcharged the acceptor) 


did not deſtroy the Bill as to the other parties. 
This waiver may be either expreſſed or implied. 
The obligation alſo of a complete acceptance may 


be (b) waived, 
An c) agreement to conſider an acceptance 25 at 


an end, or a (d) meſſage to the acceptor upon an 
accom- 


20 In Maſter v. Miller, 4 Term Rep. 350, Ld Kenyon in commenting on 
the caſe of Price v. Shute obſerves, that the books do not ſay againſt whom 
the action was brought; and it could not have heen againſt the acceptor, be- 
cauſe his acceptance was ſtrack out by the party himſelf who brought the 
action; and he concludes, ** that un the perfon to whom the bill was direct- 
ed refuſing to accept the bill as it was originally drawn, the holder reforted to 
the drawer ;”” however Buller J. 4 Term Rep. 336. ſays he cannot conſider 
this caſe in any other light than as an action againſt the acceptor, becauſe the 
books only ſtate what paſſed between the holder and the acceptor. 

(5) Vide Walpole v. Pulteney, infra note (c) Black v. Pecle infra note (d) 
and Maſon v. Hunt, p. 55. note (a) and in Ding wall v. Dunſter, poſt p. 56. note 
{a) the whole court heid, that though nothing ſhort of an expreſs agreemeut 
would diſcharge the acceptor, an expreſs agreement would, 

(e) Walpole v. Pulteney, cited Dougl. 236, 237.—248, 249. Walpole held 
a bill accepted by Palteney, but agreed to conſider his acceptance as at an 
end, and wrote in his bill book, oppoſite the entry of this bill,“ Mr, Pul - 
« teney's acceptance at an end,” Walpole kept the bill ſrom 1979 to 1775, 
without calling upon Pulteney, and then brought this action. The jury found 
à verdi& for the Plaintiff, but the Court of Exchequer thought the verdi& 
wrong, and granted a new trial, upon which the jury found for the De- 
ſendant. 

(d) Black v.Peele, cit Dougl. 2g6, 237.248, 249. Black acid Peels 


us acceptor of a bill drawn by Dallas, but on finding that the acceptance was 
| _ an 


(5) 
accommodation Bill, that the buſineſs was ſettled 
with the Drawer, and he need give himſelf no further 
trouble, is an expreſs waiver; the receipt (a) of 
the known conſideration of the acceptance, an 
implied one. 

If the holder of a Bill receives a part of the 
money from the Drawer, and takes a promiſe from 
him upon the back of the Bill for the payment of 
the reſidue at an enlarged time, it (5) is for a Jury 

to 


an accommodation one, his attorney took a ſecurity from Dallas, and fent 
word to Peel, that he had ſettled with Dallas, and that Peele need give 
himſelf no further trouble ; Dallas afterwards became bankrupt, upon which 
Black again ſued Peele; but it was held that as Black had in expreſs words 
diſcharged Peele, the action could not be maintained. 

(a) Maſon v. Hunt, Dougl. 284. 297. ante p. 48. note (c). Rowland 
Hunt agreed that his Partner Thomas Hunt ſhould on conſigument of a cargo 
and an order for its inſurance accept bills for £3,600. The cargo was con- 
ſigned, the order for inſurance given, and Thomas Hunt effected the in- 
ſurance, but he refuſed to accept the bills; after ſome negotiation, the 
Plaintiff being the holder, ſigned a memorandum, hy which after ſtating that 
the conſignment had been made on account of the bills, and that the Hunts 
being apprehenſive that the net proceeds might not be ſufficient to diſcharge 
them had refuſed to accept, he accepted the bill of lading and policy, and. 
undertook to apply the net proceeds, when in caſh, as far as they would go to 
the credit of the Payee, in part payment of the bills; the Plaintiff after- 
wards ſued the Hunts ; and inſiſted that Rowland Hunt's agreement was an 
acceptance: but after a verdi& forthe Defendant, and time taken to conſider, 
upon a rule to ſhew cauſe why there ſhould not be a new trial, the whole 
court was clear that by the memorandum the Plaintiff had waived all right. 
to infiſt on Rowland Hunt's agreement, for it was obvious that the whole con- 
ſideration of the acceptance was the conſigament, upon which there would 
be a commiſſion, and the policy, eb. on Plaintiff had taken to himſelfs 

(% Ellis v. Galindo, B. R. M. 24 G. III. cited Dougl. ago. note. 
James Galindo drew upon his brother for (30. in favour of the Plaintiff; 
when the bill became due James paid the Plaintiff (g. 1 58, 4d. and indorſed 
a promiſe to pay the remainder in three months, Three years clapſed, and 
then the plaintiff ſued the drawee upon his acceptance, Lord Mansfield 
thought the defendant diſcharged, and nonſuited the plaintiff, An applica» 

| tion 


( 56) 


to ſay whether this is not a waiver of the acceptance, 
but it ought to be left to them with ſtrong obſerva- 


tions to ſhew that it is. 

But, a negleft to call upon an acceptor, or an 
indulgence to any of the other parties, though for 
ever ſo long a time, ſhall (a) not be conſidered as a 


waiver. 


tion was made for a new trial, when Lord Mansfield ſaid, he thought the caſe 
did not interfere with that of Dingwall v. Dunfter, but a rule to ſhew cauſe 
was granted: after cauſe was ſhewn Lord Mansfield ſaid, „the doubt is, 
whether the queſtion ſhould not have been left to the jury, it being a queſion 
of intention ariſing out of the circumſtances.” Willes J. thought it ſhould 
have been left to the Jury; and per Buller J. © I rather think thecaſe ſhould 
« have gone to the jury ; but I am not therefore of opinion that there ought 
« to be a new trial; the indorſement could not have been meant as an ad; 
« ditional ſecurity, for the Drawer was equally liable before. I ſhould 
have left the queſtion to the Jury, but with very ſtrong obſervations ; and 
«as the demand is ſo ſmall, 1 db not think there ouglit to be a new trial,” 
Rule diſcharged, 

(a) Dingwall v. Dunſter, Dougl, 23. 44% Dunſter lent Wheate his 
geceptanice, which became due 1gth December 1594 4 it was then in the hands 
of Dingwall, but he finding that Wheste wes the reul debtor wrote 40 his 
attorfigy in February and November 1994 for payment, recelved intereſt 
upon the bill from Wheate, and ſuffered ſeveral years to elapſe without 
calling on unter! on 19th February 199g, Dunſter wrote ts thank Dings 
wall for net proceeding againſt him, and fald he had been informed by s. per- 
fon Dingwall had fent, that Wheate had taken up the bill but Bing well took 
ns notlee of this levier; he afterwards fued Dunſter, for whom the Jury 
found, but upen a rale to new eaufe why there ſhould not be & new trial the 
hole court held that there was nothing inthe Plaintiff s eondutt to diſcharge 
Hunter; that i meant nething mere than an indulgence te him, and that he 
would try te recever from the drawer if he could j; but by Lerd Mansfield, 
a9 ufe has been made of the Defendant's letter probably the fact did nod 
warrant him in afferving that a perfun the Plaintiff ſent had told him Wheate 
had taken up the bill ; had the Plaintiff by any thing in his conduct, conn 
firmed him in ſuch a belief, it might have altered the cafe, 
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CAP. IV. 


Of the Preſentment for Acceptance or Payment, and 
Notice of a Non-acceptance or Non-payment. 


THE Receipt of a Bill or Note implies an un- 
dertakipg from the receiver to (a) every perſon who 
would de intitled to bring an action on paying it, 
to (5) preſent in proper time the one, where 
neceſſary,. for acceptance, and each for payment, 
to (c.) allow no extra time for payment, and to 
give (d) notice without delay to ſuch perſon of a 
failure in the attempt to procure a proper acceptance 
or« payment; and a (e) default in any of theſe 
reſpetts will diſcharge ſuch perſon from all reſponſi- 
bility' on account of a non-acceptance or Non=pay« 


(a) Vide poll p. yy. to p. Bi, 

(4) Vide poſt p. gg: is p. 63. 

fe) Vide Tindal v. Brown, poſt p. 51, note (0) 
(% Vide poſt p. ye. is 76. | 


(e) Vide poſt p. 70, to pf, 
Syderbotiom v. Smith, Sir, 649, Ia an aftien againft the Tadorfer of 


+ Note, Eyre ©, J, of the Common Pleas directed the Jury e find for 
the Defendant, becauſe the Plaintiff had not proved diligence ta got the 
maney from the Maker; being of (44 % opinion that the Inderſer only 


warrants upon default of the maker, | 
Gee v, Brown, 8t, 798+. The holder of an inland bill gave the acceptor 


time by intervals from 44h May when the Bill became due, to th June, and 
then ſued the Drawer, but there being no notice to him, Eyre O. J. held ihe 
lo ought to fall on the Plaimiff. 


L ment, 


. 
ment, and make (a) the Bill or Note operate as a 
ſatisfaction of any debt or demand for which it was 
given. | | 

The preſentment is to be made where the Bill or 
Note is payable. 

If the Drawee or Maker cannot be found at the 
place where the Bill or Note is payable, and it ap- 
pears that he never lived there, or has (b) abſconded, 
the Bill or Note is to be conſidered as diſhonoured ; 
if he has only removed, the holder (c) muſt en- 
deavour to find out to what place he has removed, 
and make the preſentment there, | 

If on a preſentment it appears that the Drawee or 


Maker is dead, the holder (d) ſhould enquire after 


(a) By g and 4 Ann, e 9: hi fr kt is enafied; thit If any perſun doth 

geeept auy fuen bill of exchange, for and in fatiefeftion of any former 
debt, or fin of mency formerly due unte im; the fame Fhall be accounted 
and eſteemed a full 2nd eemplest payment of fuck debt, if fuck per fon 6: 
eepting ot any fueh bill for his debt, doth got take his que sgur fe 0 obs 
kein payment thereat, by endeaveuring te get the fame acc8picd and paid, 
and make his proteft a4 aferefaid, either for ner:acccptance, Bf non⸗pay⸗ 
Ment thereat, 
. (4) Anon, Lard Raym: 943: if The euftam of merchants in, that if B, 
# upon whom 3 bill of exchange is drawn, abfcands before the day of 
„ payment, the man ta whom it is payable may proteſt it, ta have better 
1 ſecurity far the payment; and ta give natice ta the Drawer of the abſcand- 
i ing of B.“ Provefl by merchants at Guildhall, Tr, 6 W. and M. 
before Treby, C. J. 

(e) Collins v, Butler, Str, 2087, The maker of a note ſhut up his houſe 
hefare the note hecame due, and in an action againſt an Indarſer, the queſtion 
wis, Whether the Plaintiff had ſhewn ſufficient in proving that the houſe was 
ſhut up ? and Lee, C. J. thought not, but that he ſhould have given in 
evidence that he enquired after the maker, or attempted to find him out, 

(d) Molloy, B. 8.c. 10, f. g4. If a bill be accepted, and the party dies, 
iu yet · there muſt be a demand made of his executors or adminiſtrators ; and 


4 ja default of payment, a proteſt mult be made. 


his 


rr 


E 
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his perſonal repreſentative, and if ke lives within a 
reaſonable diſtance, preſent the Bill or Note to him. 

If a Bill or Note is made payable at a Banker's 
it is (a) ſufficient to preſent it for payment at the 
Banker's, and if the Banker is himſelf the holder, it 
is (a) ſuſhcient for him to ſee whether. he has effeQs 


in- hand, 
A preſentment ſhould be made at a a ſeaſonable 


time, 

If by the known cuſtom of any place Bills and 
Notes are only payable within limited hours, a 
preſentment there out of thoſe hours is unreaſonable, 

And lv is a preſentment out of the hours of buſineſy 
to à perſon of a particular deſcription in a place 
where by the known euſtom of that place all perſons 
of his deſeription begin and leave off buflnefs at 


ſtated hours, 
A preſentment for acceptance [a not (b) neeeſſary, 
except upon Hills payable within a limited time after 


light, 


(a) Saunderſan and athers v, Judge, 8, H. Bl. zog. A nate made pays 
able at the Plaintiff's was indarſed ta themz when it became due, the 
maker having na effetts in their hands, they wrote to ane of the Indorſars ta 
ſay it was nat hanoured, and afterwards brought an aftion againſt him; but 
it appearing that they had made no demand on the maker they were non» 
ſuited ; an ſhewing cauſe however againſt a rule for a new trial, the court 
held that it was ſufficient to preſent the note where the maker made it pay - 
able, and as the perſons at whoſe houſe it was made payable were themſelves 
the holders, it was ſufficient for them to refer to their books and ſeeſwhether 
they had effects in hand, and anew trial was granted, 

0 Molloy, B. 8s. c. 10. f. 16. If a bill is drawn upon a merchant 

4 in London payable to I. S. at double uſance, I. S. is not bound in ſtrict- 
u neſs of law to procure an acceptance, but only to tender the bill when 
# the money is due.“ 

Beawes, 4. 266, p. 459 © There is uo obligation to procure acceptancs 

12 6 i 
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No (a) certain time is fixed within which this 
preſentment muſt be made, but it ſhould (6) be 
made within a reaſonable time, 

What ſhall be deemed a reaſonable time (5) muſt 
depend upon the particular circumſtances of each 
caſe, and it (0) muſt always be for the Jury to ſay 
Whether there has been an improper delay, 

No delay warranted by the common courſe of 
_ buſineſs 1s Improper, nor ls any delay which is be- 
eaſloned by keeping the Bill in FH) elreulation at a 
diltanee from the place where It ls payable z but 
a way by locking It up for any length of ume 
(e E 

If a Bill payable abroad at a eertaln tinie after 
fight is taken in a courle of negotiation (d) it is not 


" ta a bill payahle at a day certain, as the time gaes an whether accepied of 
# nat but it is ntherwiſe with bills payable at fo many days fight! Bee 
alſq 14 16% 1g. and Weſard v. Mirſt, and Guadall v. Dolley, poll, p. 56 
not (4 

Indeed in all eaſes where a bill is remitted to a fattor or agent It may be 
his duty to apply for an acceptance; and he may be anfwerable far any lofs 
his prinelpal may ſuffer by a neglect i but this negleth does yet affect the bill, 
if payable otherwiſe than after (ight, nor the principal's right thereen, Vide 
Beawes, 9, 49, P. 430: Mar, 164 19: 

(4) Per Eyre C, J. and Heath J., H. Bl. 369, 439: 

(4) Per Eyre C. J. 8 IH, BI. 469. 

le] Per Buller J. s H. Bl, 1%, dee Muilman v. D'Eguina, Infra note (4) 

(% Muilman v. D'Eguing, s H, Bl, 363, In debt on bond cons 
ditianed to pay certain bills drawn on India at 69 days after light in caſe they 
ſhould be returned proteſted, Defendant pleaded that they were not preſented 
far acceptance within a reaſonable time after the drawing; it appeared that 
they were drawn th March 1793, that they were jndorſcd on that day by 
Defendant to Plaintiffy, who procured them for a houſe at Paris; that 
Plaintiffs ſent immediate advice to the hauſe at Paris, and on . 
their directions on goth April, ſent them to India, where they arrived th 
ad of October on ach October, the holder wrote to the Drawee who was 

from 
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neceſſary to ſend it by the firſt opportunity to the 
place where it is payable, 

If a Bill is payable in India 60 days after ſight it 
is not neceſſarily a neglett to omit preſenting it 
for acceptance for 36 days after its arrival, 


from home, defiring him to accept the bitls, and on 14th October, he feut un 
anſwer of refuſal; ſme of the bills were thereupon proteſted agen Oftobery 
wid the Feſt ieh November Eyre C. J. left thi cafe ts the Jury, but told 
thei he thought the bills had been ſent to Edie in Bey bs they were put Up 
Rete far eat taten and Were therefore liable bs be delayed, and that they 
Weis prefentcd in Ladid in kme ster their arrival The Jury found for the 
Plaine zac 6 & Falls tg ew cauſe why there (heuld not be a new trial 
and eauſe (hewny the court was Fatiaficd with the verdict, and Plaintiff had 
Judgment: ARyre ©: |, (aids tf 11 is not neceffary 10 lay dawn any new rule 
1 4416 bills of exchange payable at fight, or within s given time afterwards 3 
i if it were, | ſhould feel great anxiety not ig che the negatiatign of bills 
 611eumNanced like theſe; 14 would be g very ſcriaus and difficult thing 
1 ta lay; that 4 perfon paying s fareign bill, in the way theſe were baughty 
 ſhayld he abliged ta tranſmit it by the firſt appartunity ta the place uf ity 
# deſtingtinn, There wayld alfa be a great difficulty in ſaying, at what time 
„ ſuch s bill ſhauld be preſented fur acceptance, The court have been very 
" cqutions in "ing any time fur 2 far acceptance an Inland bill 
v payable at s certaln periad after fight, and It ſeems t& me ware neceſlar 
ta be cautlaus, with reſpett} ta « foreign bill payable in that manners 

4 think indeed the holder Is band te preſent the bill in reaſunable time, 
in order that the period may eammence from which the payment is ts 
"i take place but the queſtion what is reaſonable time, mult depend on the 
« particular elreun ſtances of the caſe 4 and it muſt always be for the Jury 
 t@ determine whether any laches are lin puts ble to the PlalniviF,!! Per Buller}, 
„The only rule I know of, which can be applied a the cafe of bills of en · 
"4 change, is 1441 due diligence M be v/ad, Dur dilignnee is the only thing 
4 to be locked at, whether the bill be fareign of inland, and whether i be 
4 payable at fight, at ſa many days after, or In any other manner, But 1 
i think a rule may thus far be laid dawn a4 ts laches with regard 19 belle 
% payable at ſight, ars cerigin time after ſight, namely, that they ought to be 
put in circulation ; and if @ bill drawn at three days fight were kept out 
/ in that way for a year, I cannot (ay there would be laches i bus if inilead 
" of putting it in circulation, the holder were to lock it up for any length 
of time, I ſhould ſay that he would be guilty of lachey, but farther than 
this, no rule can be laid down," Per Heath J. „ No rule can be laid down 
4 au to the time far preſenting bills payable at ſight, or ata given time after» 
„ Würde, In the French ordinances of 167g, in Poltlethwaite and Marius, 


4 is is ſaidy “ Thats Bill payable at fight or 40 will iy the ſame thing.“ 


(0%) 

Upon a preſentment for acceptance, the Bin 
ſhould be left with the Drawee (a) twenty-four 
hours, unleſs in the Interim he either accepts, or 
declares a reſolution not to accept, 

But a Bill or Note muſt not be left (unleſs It ls 
pald) on a preſentment for payment, if it be, the 
preſentment Is (5) not conſidered as made until the 
money 1s called for, 

The time when a preſentment for payment muſt 
be made, depends upon the time when the Bill or 
Note is payable, 

A Bill or Note payable on demand, is payable 
immediately upon preſentment, and a Bill payable 
at ſight, is either payable immediately upon pre- 
ſentment, or, (c) within the days of grace after- 
wards, and each muſt be preſented within a reaſon- 
able time aſter the receipt, or put into a courſe of 
negotiation, 

It does (4) not ſeem clear whether what ſhall be 
conſidered as a reaſonable time is to be taken as a 


le) Vide Mar, ad ed, 16, Mal, b. 3, 6, f. , + Lord Raym, oft, r 

(b) Hayward v, Bank of England, Str, 459, Hayward kept caſh at tha 
Bank, and paid in « Bayker's Note; the Runner to the Bank leſt it the next 
morning, and called for the money in the afternoon, but in the interval the 
Banker had (topped f and though this appeared to be the uſual practice at 
the Bank, King C. J. ſaid it was dangerous to fuffer perſons to deal with 
notes in that manner, and that the Common Pleas were of that opinian in 


the like caſe, and he direcked the Jury to find for the Plaintiff, which they 


did, fed vide Turner v. Mead and Hoar v. Da Coſta, poſt 63, note (5) 
(e) See J'anſon v. Thomas, ante p. 84 note (6) and poſt, p. 66, note (e) 
{s) See ante Muilman v. D'Eguino, p. Go note (d) Tindall v. Brown, poſt 
P+ 71, note (b), Appleton v. Sweetapple, poſt p. 6g, note (e) Hankey v. 
Trotman, poſt p. 67 note (4 ) 


queſtion 
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queſtion of faR, for the determination of the Jury, 
Or as @ queſtion of law for the determination of the 
court, and perhaps It may vary according to the 
occaſion on which the Bill or Note was given, and 
the partles between whom the queſtion ariſes, 

Upon a Bill or Note payable on demand or at 
fight, and given for caſh by a perſon who makes the 
profit by the money on ſuch Bills or Notes a ſouree 
of hls livelihoad, it Is difficult to ſay what length of 
time ſuch perſon ſhall be intitled to conſider unrea- 
ſonable z but upon ſuch Bills or Notes given by way 
of payment, or paid into a banker's, any time be- 
yond that which the common courſe of buſineſs war. 
rants (a) is, 

Upon a Bill or Note of this kind given hy way of 
payment, the courſe of buſineſs ſeemed formerly to 
allow the party to keep it, if it was payable in the 
place where it was given, until the (6) * the 


(4) dee Turner v. Mead, Infra note (6), 

(4) Ward v. Evans, Ld Raym, gaf, A banker's nate was pald to the 
plaintiff's fervant at noan, and preſented for payment the next moraing, at 
which time the Banker flopped payment, On a caſe reſerved, the court 
held it was preſented in time, and judgment was given for the plaintiff, 

Maor v. Warren, ir, 41g+ The Defendant gave the Plaintiff a Hanker's 
note at Wo a'clack in the afternoon, and he tendered it ſor payment the 
next morning at nine; the banker ſtopped a quarter of an hour before; and 
Pratt O. J. told the jury the loſs ſhould fall on the defendant, there being 
na laches in the plaintiff, who had demanded the money as ſoon as was uſual 
in the courſe of dealing, and that keeping the note till next morning, could 
not be conſtrued giving u new credit to the banker; and the jury found far 
the plaintiff, In Holmes v. Barry, Str, 41g. the circumſtances were the 
ſame, and King C. J. of the Common Pleas gave a ſimilar direction, and 
the jury found accordingly, 

Fletcher v. Sandys, Str. 1848, A Banker's note was paid to the Plaintiff 
after dinner, and he ſent it for payment the next morning; but the Banker 

had 
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next day of buſneſs after it's receipt, and till the 
next poſt, if payable elſewhere, but (a) not longer, 


had topped payment and Lee C. J. ruled that there were no laches in the 
Plaintiff, and that In all theſe caſes there muſt bees reaſonable time allowed, 
conſiſtentwith the nature of circulating paper credit, 

Turner and others v. Mead, Str. 416, The defendants paid the ſword 
blade company (the plaintiffs) two banker's notes at three o'clock in the 
afternoOn, and the next morning their ſervant left them at the Banker's in 
order to call ſur the money in the evening, It theu being the cuſſom with the 
plaintifls and the bank io ſend out their notes in the morning and to call for 
the money in the afternoon, The Plaintiffs! ſervant called for the money 
between four and five in the aſternoun, und the banker had juſt ſtapped pa y- 
ment; and becauſe the Plaintiffs had done nothing mare thun was uſual in 
leaving the notes in the morning without taking the money, Pratt C. J. di- 
rected the Jury to find for them, which they did, 

Hor v. da Coſta, Str, 910. The Defendant paid the Plaintiff a Banker's 
note at twelve he put it into the Bank at one, and at ten the next morning 
the runner from the bank carricd it with other notes, and left them, as was 
then uſual, to call again for the money he called at eleven, and was told the 
banker's ſervant was gong to the bank i hecalled again at two, when the ban» 
ker ſaid he was going to ſtop, and refuſed payment, but he paid ſmall notes 
till four o'clock, The Defendant gave notice to tle Plaintiff the next morn» 
ing: the queſtion was, whether this note was payment to the Plaint ff. It 
was inſiſted for the Defendant, that if the note had been tendered by itſelf it 
would have been paid and for the Plaintiff, that if there had bean no de- 
mand there would have been no laches, being within a day after the receipt, 
Raymond C. J. ſaid there was no ſtanding rule, and left it to the jury, who 
found for the Plaintiff, 

(a) Manwaring v. Harriſon, Str. 308. On Saturday the 17th of September, 
about two o'clock, Harriſon gave Manwaring a Banker's note dated gth 
September, and payable to Harriſon or order on demand; Manwaring paid 
it away the ſame afterndon to J. S. and he preſented it for payment on the 
Tueſday morning as ſoon as the ſhop was open; but the Banker ſtopped pay- 
ment at that time. Manwaring paid the money to J. S. and brought this ac» 
tion to recover it from Harriſon, Pratt C. J. left it to the jury, whether 
there had been any neglect j and obſerved, that as Harriſon had kept it eleven 
days he probably would not have demanded payment ſooner than J. S. did. 
The jury wiſhed to leave it to the Court whether there had been a reaſonable 
time; but the Chief Juſtice told them they were the judges of that ; upon 
which they found for the Defendant, and gave it as their opinion, that a per- 
ſon who did not demand a Banker's note in two days took the credit on him- 
ſelf, 


FF Talk 
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Thus where a note of this kind payable in London 
was given there in the morning, a preſentment the 
next morning was held (a) ſufficiently early: a pre» 
ſentment at two the next afternoon too (6) late, 

But in (e) a very modern caſe, where a ſimilar 
note was given in London at, one, and not preſented 
till the next morning, two juries held the delay un- 
reaſonable, but it was againſt the opinionof the Court, 

A Bill or Note of this kind, given by way of pay - 
ment to a banker, muſt (d) be preſented by him as 
ſoon as if it had been paid into his hands by a cul- 
tomer, * 1 

A Bill or Note of this kind paid into a banker's, 
if payable at the place where the banker lives, muſt 
be preſented the next time the banker's clerk goes (e) 
his rounds, | 


Eaſt India Company v. Chitty, Str. 1175. At half paſt eleven in the morn» 
ing of the 18th of January, the Defendant paid the Eaſt India Company's 
Caſhier a banker's note, and they did not ſend it for payment till the next 
day at two, at which time the banker ſtopped payment, The queſtion was, 
Who ſhould bear the loſs ? and upon examining the Merchants it was held, 
that the Company had made it their own by not ſending it out the afternoon 
they received it, or at furtheſt the next 1 and the jury found accord - 
ingly for the defendant, 

(a) Ward v. Evans, Moore v. Wares, "IO v. Barry, Fletcher v. San- 
dys, ſupra p. 6g, note (6), 

(% Eaſt India Company v. Chitty, ſupra. 

(e) Appleton v. Sweetapple, B. R. M. ag G. III. A Bill payablein Lone 
don on demand was given to the plaintiff in London at one o'clock in the af- 
ternoon, and he did not preſent it till the next morning; the queſtion was, 
Whether he preſented it in time? Lord Mansfield left the point to the jury, 
who found for the Defendant : but the Court granted a new trial becauſe the 
queſtion was a matter of law upon which the Judge ſhould have decided z 
the jury found again for the defendant, but againſt the Judge's direction: a 
ſecond new trial was granted, and the jury again found for the Defendant ; 
and then the Court refuſed to interfere, 

(d e) Hankey v. Trotman, Black. 1. The Plaintiff was a Banker, and had 


| -nBill on the Defendant, for which the Defendant paid him a draught upon 
K another 
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A (a) Bill or (b) Note importing, to be payable 
within a limited time after a certain event, or (e) at 
Night, is not in fatt payable until (d) two days after 
the expiration of .that time, nor unleſs the third be 
a day of public reſt until (d) three, i 

+. 7.00 


another banker at twelve at noon, and the Plaintiff got li marked for accep« 
tance that night 3 before the next morning the banker en whom it was drawn 


Hopped, The queſtion was, Whether the Plaintiff or Defendant ſhould bear 


the loſy? The jury found a verdid for the Defendant, and upon a 1vie to ſhew 
eauſe why there ſhould not be a new trial, and cauſe ſhewn, the Court 
(Wright J. dubitante) held that it was a queſtion of fat, whether the Plain» 
titf had ſufficient time for receiving the money, of which the Jury were the 
proper judges, and the verdit aud, | 

(a) Coleman v. Sayer, 4 Barnard, B. R. In an action upon an Inland Bill 


payable fix days after ſight, ane queſtion was, Whether three days grace are - 


allowed where a bill is payable at certain days after ſight, as well as where it 


is payable upon fight? and Raymond C. J. ſaid they were allowable in one 


caſe as well as in the other, Another queſtion was, Whether they were al- 
lowable upon Inland as well as upon Foreign Bills? and the Common Ser- 
jeant and Foxeman of the Jury ſaid it was the conſtant practice in the city to 
allow them in both caſes, upon which Raymond C. J. ſaid he would not alter 
it ; but the Plaintiff was honſuited on another point. 

(% Brown v. Harraden, 4 Term Rep, 148. In an action on a note dated 
13th September 1789, and payable gd November, the declaration ſtated » 
preſentment and refuſal on the ad of November. The Defendant pleaded a 


tender on the gth, and the Plaintiff replicd a Bill of Middleſex ſued out the 


gth ; Rejoiuder, that Defendant was not liable to pay the note at the time the 


Bill of Middleſex was ſued out, and Surrejoinder that he was,—Demurrer 


and Joinder, The queſtion, therefore, was, Whether three days grace were 
to be allowed on Promiſſory Notes? and after argument the court was unani- 
mous that they were. The ſame point was taken for granted in Smith v, 
Kendall, ante p. 12, note (c). See Dexlaux v. Hood, Bull. Ni. Pr. 274, 
Ward v. Honeywood, Dougl. 62. May v. Cooper, Fort. 376. 


(e) See Coleman v. Sayer, ante note (a), and in J'anſon v. Thomas, ante 


P+ 24. note (6), Buller J. mentioned a caſe before Willes C. J. in London, in 
which a jury of Merchants was of opinion that the uſual days of grace were 
to be allowed on bills payable at ſight. 

(d) Taſſell v. Lewis, Lord Raym. 74g. In caſe of Foreign Bills of Ex- 


u change the cuſtom is that three days are allowed for the payment of them, 
4 but if it happens that the laſt of the three days is a Sunday, or great holi- 
? „ gdyy 


| (67) 

Theſe extra days are called days of grace, 

Different (a) countries vary in the number of days 
allowed by way of grace, 

Upon the laſt day of grace, and within a reaſon» 
able time before the expiration of that day, a Bill or 
Note mult be preſented for payment, 

But if the holder makes a ſecond preſentment on 
that day, the drawer or maker is () intitled to inſiſt 
on paying it when ſuch preſentment is made, with» 
out paying the fees of noting or proteſting, notwith - 
ſanding ſuch preſentment is made after the banking 
hours, ald for the purpoſe of noting and proteſting, 

A preſentment on the ſecond day of grace, where 
the third is not a day of public reſt, is a (c) nullity, 

Upon a Bill payable within a limited time after 
ſight, the time muſt be computed from its (d) pre- 
ſentment for acceptance; and upon a Bill or Note 


4 day, as Chriſtmas Day, &c. upon which no money uſed to be paid, there 
« the party ought to demand the money upon the ſecond day, otherwiſe it 
vill be at his own peril. Merchants in evidence ſwore this to be the cuſ- 
tam of merchants, and it was approved by Holt C. J. See alſo 2 Bl. Com. 
46g. Mar. ad ed. ag. 

(a) Beawes, 4. 260. 1ſted. p. 449 · 

% Leftley v. Mills, poſh. p. 74. note (65) 

(e) Witfen v. Roberts, Eſpinaſſe 261. A Bill was dated iſt November 
2993, and payable three months after date; in an action again the Drawer 
it appeared that the only preſeutment for payment was on the gd of February 
which was only the ſecond dayof grace, and the day following was not a day 
of public reſt; and Lord Kenyon held that the non-payment by the acceptor 
the day before the bill became regularly due, was not ſuch a default in him as 
could authoriſe the holder to have recourſe to the drawer, and the Plaintiff 
was nonſuited; 

(4) Beawes, 4. 253. 1ſt ed. p. 447- but Mar. ad ed. p. 19. lays from the 
day of acgeptance only, 


22% K 2 0 


(68) 


payable within a limited time after the date, where it 
has no date, from (a) the day it iſſued, 

The calculation of the time depends 2 the dif. 
ferent modes of computing time, 

All places with which we are in the habit of nego- 
tiating Bills, compute their time as we do (except 
that Ruſſia adheres to the old ſtyle) by years reckon- 
ed in a ſeries from the birth of our Saviour, and 
divided each into 12 months, and 365 (or in every 
fourth year 366) days. 

Upon a Bill drawn at a place uſing one ſtyle, and 
payable at a place uſing the other, if the time is to 
be reckoned from the date it ſhall be computed ac- 
cording to the ſtyle of the place at which it was 
drawn, otherwiſe according to (6) the ſtyle of the 
place where it is payable; and in the former caſe 
the date (c) muſt be reduced or carried forward to 
the ſtyle of the place where the Bill is n and 
the time reckoned from thence. 

Thus on a Bill dated the firſt of March, old ſtyle, 
and payable here one month after date, the time muſt 
be computed from the 19th of February, new ſtyle; 
and on a Bill dated the 19th of February, new ſtyle, 
and payable at Peterſburgh one month after date, 


from the firſt of March, old ſtyle. 


(a) Armitt v. Breame, Lord Raym. 1076. An award which directed the 
removal of {ome ſcaffolds within g8 days from the date of the award, had no 


date, and an objection being taken upon this ground, the Court faid that the 
time was to be computed from the Delivery, 
(% Vide Mar. ad ed. p. pg. Beawes, 5. 861. 1K ed. p. 47 
(c) Mar, ad ed, P. aa, | 
Where 


(669) 

Where the time after the expiration of which a 
Bill or Note imports to be payable is limited by 
months, it is to be computed by (a] calendar, not 
lunar months. 

Thus on a Bill or Note payable one month aſter 
date, and dated the firſt of January, the (6) month 
will not expire till the firſt of February. 

Where the time is computed by days, the day on 
which the event happens is to be (c) excluded. 

Thus on a Bill or Note payable ten days after 
date, dated the 1ſt of January, the time does not 
Expire until the 24th. 

Inſtead of an expreſs limitation by years, a 
or days, we continually find the time on Bills drawn 
or. payable at Amſterdam, Rotterdam, Hamburg, 
Altona, Paris, or any place in France, Cadiz, 
Madrid, Bilboa,, Leghorn, Genoa, or Venice, 
limited by the uſance, that is, the uſage between 
thoſe places and this country; becaule, in the 
infancy of Bills, all Bills between this country and 

(a) Mar. ad ed. p. 19. 

(b) Vide Mar. 2d ed. p. 24. Beawes, {..253+ 1ſt ed. p. 447. 

(e) Bellaſis v. Heſter, Lord Raym. 280. Lutw. 15yz. Upon a bill 
payable ten days after ſight, Treby C. J. was of opinion that the day on 
which the bill was ſeen by the Drawee was not to be reckoned one of the 
ten, becauſe then a bill payable one day after fight would be payable the 
day it was ſeen, but Powell and Neville Js. held the contrary, and judgment 
was given according to their opinion, However in May v. Cooper, Fort, 
376. the court ſeemed to conſider a note payable ten days after date, unll 
dated the aſt July, as payable the giſt, (not allowing however any days of 
grace) and in Coleman v. Sayer. 1 Barnard, B. R. 30g. In an action upon u 
bill payable ſix days after ſight, one queſtion was, whether the day of fight 
was to be reckoned one of the fix, and Raymond C. J. ſald it wu vos and 
the modern practice is conformable to his opinion, 

any 


(709 
any of thoſe places reſpeQively were uſually made 
payable after the ſame interval. 

An ufance between this kingdom and e 


Rotterdam, Hamburg, Altona, Paris or any place 
in France, is one calendar month from the date of 


the Bill; an uſance between us and Cadiz, Madrid, 


or Bilboa, two; an uſance between us and Leghorn, 
Genoa, or Venice, three. 

A double uſance is double the accuſtomed time ; 
an half uſance, half. 

Where it is neceſſary to divide a month upon an 
half uſance, which is the caſe where the uſance is 
either one month or three, the (a) diviſton notwith- 
ſanding the difference in the length of months con- 
tains fifteen days. 

The bankruptcy or known inſolvency of the 

Drawee or Maker is no (6) excuſe. for a negle& to 
make a preſentment, or to give notice. 
Notice (c) muſt be given of a failure in the at- 
tempt to procure an acceptance, though the ap- 
plication for ſuch eee might have been 
unneceſſary. 


(a) Mar, ad ed, p. ag. 

(#) In Ruſſel v. Langſtaffe, Dougl, 497. g15- Leo faid arguendo, that it 
had frequently been ruled by Lord Mansfeld at Guildhall, that it is not an 
excuſe for not making a demand on a note or bill, ar for not giving notice of 
non-payment, that the Drawer or acceptor has become a bankrupt, as many 
means may remain of obtaining payment by the aſſiſtance of friends, or 
etherwiſe, and Lord Mansfield who was in court, did not deny the aſſer- 
tion : this ditum was alſo referred to arguendo in Bickerdike v. Bollman, 
1 Term Rep. 408, 

le] Vide Bleſard v. Hirſt, and Goodall y, Dolley, poſt p. 19+ note (a) 
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So if the Drawee offer a partial or conditional 
acceptance, or an acceptance at an extended period, 
or if any other perſon offers an abſolute one, 
though the holder may be willing to acquieſce in 
| ſuch acceptance, he muſt give notice. 

In that caſe however, if he wiſhes to have the 
power of availing himſelf of it, he, ſhould mention 
in his notice the acceptance offered, for a notice 
generally of non-acceptance ſhews (a) he did not 
acquieſce in ſuch offer. 

A neglect to give notice upon the refuſal of any 
thing more than a conditional acceptance, is done 
away by the completion of thoſe conditions before 
the Bill becomes payable ; and a negle& upon the 
refuſal of any thing more than a partial acceptance, 
diſcharges the perſons intitled to it only from their 
reſponſibility on account of the non-payment of the 
reſidue. 

The notice muſt come from the holder, and though 
there is no preſcribed form for it, ought to import 
that the holder looks on (6) the perſon to whom it 
is given as liable, and expects payment from him. 


(a) Vide Sproat v. Matthews, ante p. go. note (a). 

(%% Tindal v. Brown, 1. T. R. 167. A note which became due gth 
October, was preſented at ten in the morning, and the maker not being at 
home, word was left for him where it lay; the holder ſent again the 6th, 
when the maker promiſed to take it up within the banking hours, which 
were from g to 4; on the 7th, the holder ſent again to the maker, and the 
note not being paid, gave notice to the Defendant who was an Indorſer, but 
the Defendant ſaid he had made it his own; the maker had told him on the 
6th, that he could not pay it, and defired the Defendant would : all the 
parties lived at Briſtol j the Jury found for the Plaintiff, but upon a rule to 
ſhew cauſe why there ſhould not be a new trial and cauſe ſhewn, the court 
granted a new trial; Lord Mansfield faid, * What is reaſonable notice is a 

| « queſtion 


FEEL. (7a) 
| To give this notice, in the caſe of a foreign Bill, 


effect, it is (a) neceſſary that a minute of the non- 
 - acceptance 


« aiding partly of faft, and partly of law ; it may depend in ſome 
% meaſure on facts ; ſuch as the diſtance at which the parties livs, the courſe 
« of the poſt, &c. but wherever a rule can be laid down with reſpect to this 
« reaſonableneſs, that ſhould be decided by the court, and adhered to for 
« the ſake of certainty.” Per Willes J.“ New credit was given to the 
4 maker, and I cannot conſider notice from the maker equal to notice from 
u the holder,” Aſhurſt J. The reaſonableneſs ought to be ſettled as a 
« queſtion of law ;, the next day at the moſt is as long as is neceſſary in a 
4 caſe like this; if the parties live at a ſmall diſtance, this is a ſufficient 
n time; if at a greater, they ſhould write by the next poſt, Notice means 
« ſomething more than knowledge, becauſe it is competent to the holder 
« to give credit to the maker: It is not enough to ſay that the maker does 
tt not intend to pay, but that the holder does not intend to give credit; the 
« party ought to know whether the holder intends to give credit to. the 
„ maker, or to reſort to him,” Per Buller J. When the poſt goes out, 
js a matter of fat; when that is eſtabliſhed, it is @ matter of law, what 
U notice is reaſonable; us to giving time, the holder does it at his peril, and 
« and that is enough to decide the caſey the purpoſe of giving notice is to 
4 let the party know that he is looked to for payment, that he may have his 
«4 remedy over by an early application j if it ſhews that the holder has given 
% time, it diſcharges the party it ought to purport that the holder looks to 
« him for payment, and a notice from another perſon cannot be ſufficient, 
4 {t muſt come from the holder,” Upon the ad trial there was contraditory 
evidence whether the notice from the maker was on the 6th or the 9th, and 
the Jury found again for the Plaintiff, buy the court ſaid it was u verdict 
againſt law, and granted another new trial, 

(a) Rogers v. Stephens, ad Term Rep. 91g. In an action againſt the 
Drawer of a foreign bill it appeared that the bill had been noted for non» 
acceptance, but there was no proteſt, and this was preſſed as @ ground for a 
non-ſult. Lord Kenyon admitted the objeRion, but upon the other elt- 
eumſtances thought this a caſe in which u proteſt was not neceſſary, ges 
poſt p. 58. note (a). 

Gyll v. Walſh, 3 Term Rep. agg. In an action againſt the Drawer of « 
foreign bill It was reſerved as 4 polnt Whether Ik was neeeſfury to prove 4 
proteſt 4 and the court thought it do elear upon the motion to enter a noms 
fult, that they fiiggelted to the Plaintiff'% eounſel the expediency of making 
the rule abſolute in the Rel inſtanee ] end upon thelr sequleleenee l Wis 
accordingly done j they after Wards however wiſhed to have li opened, upon 

Wi 
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acceptance or non-payment, and a ſolemn declara- 
tion on the part of the holder againſt any loſs to be 
ſuſtained thereby, (which minute and declaration is' 
called a proteſt) ſhould be made out by a notary 
Public, or if there be no ſuch notary in or near the 
place where the Bill is payable, an inhabitant, in the 
preſence of two witneſſes ; and that a copy, or ſome 
other memorial of it ſhould accompany the notice, 
Such proteſt may alſo be made on the (a) non-accep- 


an idea that the Drawer had no effects in the hands of the Drawee, but it 
appearing ypon the report that that idea was not founded, the rule Rood, 
And in Breugh v. Parkins, Lord Raym. 993, 6 Mod 80. Salk. 161. 
Holt, C. J. ſays, “A proteſt on a foreign bill is part of the cuſtom. 

(a) By gd end qth Anne, ec. g. . 4 Whereas by an act of parliament in 
thegth year of the reign of his late majeſty King William the 111, intitled, 
« Au act for the better payment of inland bills of exchange,” it is among 
other things, ena cted, * that from and after preſentation and acceptance of 
© the ſaid bill or bills of exchange, (which acceptance ſhall be by the under» 
« writing the ſame under the party's hand ſo accepting, and after the ex- 
 piration of three days aſter the ſaid bill or bills ſhall become due, the party | 
i to whom the ſaid bill or bills are made payable, his ſervant, agent, or 
' aſſigns, may, and ſhall cauſe the ſame bill or bills to be pfoteſted in manner 
«win the ſaid ct is enaftedy and whereas by there being no proviſion 
mad e thereig for proteſting ſuch bill or bills, in caſe the party on whom 
the ſame are or ſhall be drawn refuſe to accept the ſame, by underwriting 
« the ſume under his band, all merchants and others do refuſe to underwrite 
„ ſuch bill or bills, or make any other than a promiſſory acceptance, by 
4 which means the effect and good intent of the ſaid act in that behalf is 
' wholly evaded, and no bill or bills can be proteſted before or for want of 
* ſuch acceptance by underwriting the ſame as aforeſaid ;“ it is enaRted, 
that from and aſter the uf dayof May, 110g, in caſe, upon preſenting of any 
ſuch bill or bills of exchange, the party or parties, on whom the ſame (hall 
be drawn, ſhall refuſe do accept the fame, by underwriting the ſame as 
aforeſaid, the party to whom the ſaid bill er bills are made payable, big 
ſervant, agent, or aſlignt, may and ſhall eauſe the ſaid bill of bills ts be pre- 
teſted for non-aceeptance, a4 in eaſe of foreign bill: of exchange fer which 

prote(t jhere ſhall be paid ,wie (hllllagh, and Bo mere, 
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(74) 


tance of an inland Bill, if ſuch Bill is for the pay- 
ment of C5. or upwards within a limited time after 
date and the value is expreſſed therein to have been 
received, or (a) after an acceptance written on ſuch 
a Bill, for its non payment, 3 

But a (6) proteſt cannot properly be made on any 
other inland Bills, jp 


() By geh and 10th William 111. e. 1). . 1. „ Whereas great damages 
and other inconveniencies do frequently happen In the courſe of trade and 
coin meres, by trafon of deleys of payment and other neglefts on Inland 
i bills of exchange in this kingdom“ It 1s en«Rted that from and after the 
#4il) day of June 1698, all and every bill of bills of exchange drawn ia, vt 
dated at and From any trading elty or tawn, or any other place in the kings 
dom of England, dominion of Wales, of town of Berwick upon Tweed, of 
the fum of £5: fierling of upwards, upon any perfun er perfifhg of of in 
Lenden er any ether trading city; ten, BY any ether place (in which Fald 
bill er bills ef exchange fhall be acknowledged and expreficd the fald 
value te be received) and is and mall be drawn payable ata certain number of 
days; weeks, or months afier date thereaf, that from and after preſents: 
tion and gene pranee of the faid bill er bills of exchange, (Which acceptances 
(hall be by the underwriting the fame under the party's hand fe accepting) 
and afier the expization of three days after the (aid bill ar bills (hall peseme 
due, the parties iy wham the aig bill ar bills are made payable, his fervant, 
agent; ar affine may and (hall cauſe the (aid bill ar bills ia be protefied by 
4 Notary Publick, and if default of ſuch Notary Publick, by any gather ſub- 
(intlal perfan af the elt, tan, af place, in the preſence of (wa ar mare 
eredible witneſſes, refuſal af neglebt being Hr made of due payment of the 
fame 1 which provelt (hall be made and written wider s falr written copy of 
the eld bill af exchange, in the words ar Form fallawings 

Know all Men, that I, A H. an the day of at the uſual 
place of abode of the (aid have demanded payment of the bill, of 
the which the above is the copy, which the fald did not pays 
wherefare I the (uid do hereby proteſt the ſald bill; 
Dated this day of 


(6b) Lefiley v. Mills, 4 Term Rep. 1906, An Inland bill far f 80, 56, pay* 
able 14 days after ſight, became due agth April 1990. A Banker's clerk 
called with it far payment in the morning, and the acceptor not being ut 
home, leſt ward where it lay; after fix another of the clerks who was # 
notary noted it, and between ſeven and eight the firſt clerk went with it 
gain j the acceptor tendered him the amount of the bill, and (ix-pence over, 

hut 


— St es 
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And a proteſt upon an Inland Bill is never neceſ- 
ſary where (a) the Bill is for the payment of leſs 
than Cao. and on ſuch as are for the payment of 
more, a negle& to procure it (5) only precludes the 


but he inſiſted on 88. 6d, for the noting, and that ſum not being paid, an 


action was brought again the acceptor, who pleaded the tender, Lord Ren- 


yon thought a tender of the amount of the bill at auy time of the day it was 
payable was ſufficient, upon which the jury found « verdiR tor the Deferi« 
dant, A rule to ſhew cauſe why there ſhould not be « new trial was after« 
wards granted, and upon cauſe ſhewn Lord Kenyon thought the acceptor 
had till the leſt minute of the day of grace to pay the bill; and that it could 
not be noted or proteſted til the following day, Buller J. thought they 
were payahle any tle of the laſt day of grace upon demand, fo 4s (eh 
demand wer made within reaſonable Wourej and that they might be pres 
iefied en that diy. Grofe J, declined giving wy opinion on thels pointy 
but the whole court eoncurred, that the bill in quetticn could net be noted, 
beeauſe it Was payable within a limited time alter fight; and the Ratuie 
autherifes the noting of fuck inland bills only; as ate payable after date, 
Lord Kenyon alfe theught that the fix-penes tendered was (ufficient for the 
neting, and the rule Was difeharged, | | 

(4) By gd and hy, Anne 6: , 4: 6: It is provided, that na ſuch proteſt 
ſhall be neceſſary, either far non-acceprance Bf nan payment af any inland 
bill of exchange, unleſt the value be scknawledged and expreſſed in ſuch 
bill te, pe received, and waleſs ſuch bill be drawn far the payment of £ 864 
ferling ar wpwards and that the protelt, hereby required far nan-accepis 
ance, (hall be made by ſuch perſons a4 are apprinted by the att of g and 
— he III. e, , a projieft inland bills of exchange for nawpayment 
(hereat, 

%) Brough v. Parking Lurd Raym, ggs. 6 Mad. fo, Salk, 194+ In an 
ation again the drawer uf an Inland bill, Is was infifted upan for error, 
that li did nat appear by the declaration, that the bill had been protelied; (ed 
per Holt ©, J. en an inland bill nu proteſt was neceſſary by the cemmen law 
and the Rtatute duet not deſtroy or take away the party's alen where there, 
iin ne proteſt i nar is the wank uf a protelt any bar of the asien i but the at 
deem only te take away (rom the Plaintiff his intereſt and damages, where 
he has not made a proteſt, ar te give the Drawer a remedy againſt him by 
* way of aftion for their colts and damages“ and the judgment was 
affirmed, | 

Harris v. Benſon, Air, 910. In an aRtion againſt the Drawer of an inland 
Bill after an acceptance, Raymond C. |, ruled that for want of a proteſt ag» 
cordingio g and 10, W. III. 6. 17, the Drawer could not be charged with 


La lutereſt. 
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holder from recovering againſt the perſons intitted 
to notice and ſpecial damages or coſts occaſioned 
by the non-geceptance or non-payment, and in- 


tereſt, 
A proteſt may (e) alſo be made on the hon · pay - 


payment of Coal Notes given purſuant to g C0. II. 


6. 86. 6. 7. 
To fuch of the parijes as reſlde In the place where 
the preſentment was made, the notlee muſt be glven 


at the fartheſt, by the expiration of the (J) day 


leres, In Lumley v. Palmer, Ann, 58, Lord Hardwicke fag, At 


„ camman law there was ne way te charge the Drawer of an inland hill with 
4« intereſt and coſts after @ proteſt f and therefare the firſh aft was made this 
« after acceptance by underwriting, theſe bills might be proteſied far none. 
«4 payment, and that therean intereſt and charges ſhould be paid by the 
„% Drawer from the time of the prateſt, the ſtatute does nat ſay the original 
4 ſum, for that is recaverable without Rroteſte but intereſt and charges.“ 

(a) By gd Geo, II. c. 66. 1. 5. Be it enafted, that from and after the 
4th day of June, 1930, all lightermen and ather buyers of, or contraſtort 
for coals on board of any ſhip or vellel in the port of London, ſhall at the 
time of the delivery of ſuch couls, either pay ſor the ſame ip ready money, 
or for ſuch part thereof as ſhall not be ſo paid for, {hall give their reſpeRtive, 
promiſſory notes or notes of their hands for payment thereof, expreſſing 
therein the words value received in coals, payable at ſuch day, ar days, time 
or times, a4 ſhall for that purpoſe be agreed upon between ſuch lighterman 
or other huyer of or contraftor ſor coals, and the muſter or owner of ſuch 
ſhip or veſſel, or his Went or faQtor on his behalf ; and that all fugh notes, 
in caſe of non-payment at the reſpeRive days and times therein mentioned, 
(hall and may be proteſted or noted in ſuch manner as inland. bills of ex» 
change may now bez and in default of ſuch proteſting or noting by any 
Lndorſee, aud notice thereof given by ſuch Indoxſee to the reſpectivs 
Indor ſer ot Indorſers, within twenty days alter ſuch failure of payment 
ſuch reſpoctive Indorſer or Indorſers, to whom ſuch notice ſhall not be 
given, ſhall not be chargeable with or liable ta anſwer or pay ſuch ſum of 
money, as ſhall be mentioned to be payable in or by ſuch note or nates, 
nor any part thereof, any law, uſge or quitom, to the contrary thereaf 

(#) Tindall v, Brown, ante p. 91, note (0) Muilman v. D'Eguiup, any 


5. , note (d) infra 5 77+ note (e) 
following 


(m) 


following the failure ; to thoſe who relide elſewhere, 
by (a) the next poſt, 

Sending (b) notlee by tho poſt is ſufficient z 
though it Is not received, and where there le no poſt, 
It is [uſlicient to ſend by the ordinary mode of cons 


veyanoe, 
Therefore In the caſs of a forelgn Bill li (e) Is 


ſufficient to ſend It by the firſt regular ſhip bound 


for the place to which It Is to be ſent; and (e) it iy 
no abjettion, that if ſent by a ſhip bound elſewhere, 
jt would by accident have arrived ſooner, though 
the holder wrote other letters by that ſhip to the 
place to which the notice was to he ſent, 

The (d) Drawer of a Bill, and (where the ac» 
ceptange appoints the payment to be made elſe» 


(a) Malyney, B. g, 6. 6.4, 1, 1 ed, p. a6g, Mar, 8d, ed, p. 86 

(% Saunder ſon v. Judge, unte p. gg+ note (4) The holder of a note wrets 
$a the Defendant who was one of the Indorſers to ſyy it was diſhonaured, 
and put the letter in the paſt, but there was no evidence that it ever reached 
the Defendant, and the court held that ſending tho letter by the poſt was 
quite ſufficient, 

le) Mullmen v. D'Eguing, ante p. 50. note (d) To debt on bond conditioned 
to pay certain billy drawn on India at 60 days fight in caſe they ſhould be 
returned proteſted, Defendant pleaded that he had not notice ſa ſaon as he 
ſhould have had 1 it appeared that notice was ſent by the firſt Engliſh hips, but 
that by the accidental conyeyance of a foreign ſhip not bound for England, 
and by which the holder wrote to England upon other matters, notice might 
have been ſent ſqoner, and would have arrived ſooner i but Eyre C. J. told 
the jury that notice by the firſt regular ſhipy bound for England was ſuffici- 
ent, and that it was not neceſſary to ſend notice by the chance conveyance 
a foreign ſhip: the jury found for the Plaintiff, and the court wes (midfied 
with the verdict, and refuſed a new trial, 


(4) Vide Bickerdike v. Bulmgn infra p flo, note (a) and 93 
ain p: 78. gane (<), NA 0 0 


— 


(78) 


where than at the acceptor's houſe) the (a) acceptor, 
and every perſon who transfers a Bill or Note is, 
prima facie, to be preſumed intitled to bring an 
aklion on paying it, and therefore intiiled to infill 
on a want of notice, or on à negled to make a 
proper preſentment, but the (b) contrary may be 


| proved, 
Payment of (c) part, or (d) a promiſe to pay 
aſter full notice of the default, ſulliciently evinces 


(a) Biſhop v, Chitty, Str, 1193. Chitty the Drawee of a bill wrote upon 
It by way of seceptance, “ Meſſrs, Caſwell and Mount pay this bill when 
% due for Thomas Chittyz"* it became due ad January 1941, Caſwell and 
Mount paid till the igth, when they ſtopped, and no notice was given to 
Chitty of its non-payment till the g1ſt—and Lee C. J. held that Chitty was 
diſchhrged, for though the holder might have refuſed this acceptance, he had 
agreed to it, and it was in nature of u draught, which is conſidered as pay» 
ment when a reaſonable time to receive it in has elapſed, However in 
Smith v. De la Fontaine B. R. T. ag, G. III. Where an action was brought 
againſt the acceptor of @ bill upon an acceptance do pay at his banker's, 
and the Plaintiff could not prove un acceptance at the banker's, notwith- 
Runding which the jury found for bim i the court held the proof unneceſſary, 
and refuſed to grant anew tris}, Biſhop /, Chitty, was cited, 

(% Bickerdike v. Bolman, infra p 80, note (4) Rogers v. Stephens, infra 
note (d) and Goodall v. Dolley, infra p. 50, note, 
ate) Vaughan v. Fuller, Sir, 1646. Was an action againſt the Inder fer of 
@ note, and it being proved that the Defendant had paid part, Lee C. J. held 
that (et made the proof uf « demand upon the maker unneceſſary, 

% Rogers v. Stepheps, d Term Rep, 91g. In an cen agent the 
Drawer of u foreign bill an obJeftion Was taken that there was no proteſt | 
but it appearing that the Defendant had no effefts in the hands of the 
Drawees when the bill was drawn or afterwards, and that on being preſſ*d 
for payment by the Plaintiff's agent after the bill was diſhonoured he had 
fold, It muſt be paid, Lord Kenyon thought es proteſt ur notice unneceſſary, 
and directed the Jury to find for the Plaintiff, which they did t s rule was 
vfter wards granted to ſhew cauſe why there ſhould not be & now rial, and it 
is Rated then, and upon the ſhe wing cauſe thut the Defendant had really 
been prejudiced by the want of notice to the amount of the bill, that he had 
advanced money to one Calvert to the amount before the bill was drawn, 
that Calvert deſired him to draw on the Drawers as Calvert's agents, that 
ho 


(79) 


the contrary z a payment or promiſe without ſuch 
notice does (a) not, | 


ho did ſo on a ſuppoſition, that Calvert had effefts in thelr hands, that ie 
efterwards ſettled with Calvert, and upon s reliance that the bill was paid 
delivered him up effects to more than the value of the bill, and that Calvert 
was ſince infolvent i that the Defendant was prepared with evidence to this 
effect, but that Lord Kenyon delivered it a4 his opinion that it did not make 
a protelt or notice neceſſary 4 Lord Kenyon did not recolleft that this evi» 
dence was offered, but he and all the court thought it anſwered by the De- 
fendant's admiſſion that the bill mult be paid, becauſe that was an admiſſiqa 
that the Plaintiff had a refort to him upon the bill, and that he had received 
no damage by the want of notice, and was a promiſe to pay, The rule was 
diſcharged, 

Anſon v- Biley, Bull, Nifi, Prius, 876. The indorſce of a note preſented 
it for paymeſtt, but the maker pretended that the Payee had promiſed not to 
indorſe it aver without acquainting him, and ſo put off the Indorſee from 
time to time for three weeks 1 at the end of that period the Indorſee wrote 
twice to the Payee, ſtating what he had done, and the maker's excuſe; the 
Payee anſwered that when he came to town he would ſet the matter right 
and upon an ation by the Indorſee again(t the Payee, the jury ſound for the 
Plaintiff, though the maker became bankrupt before the ſecond letter was 
written, and though he continued ſolvent for three weeks after the note was 
due, 

Wilkes v. Jacks, Peake non, In an aftion againſt Jacks as indorſer 
of a bill drawn by Vaughan on Euſtace and Holland, it appeared that notice 
had not been given to the Defendant, upon which the Plaintiff offered to ſhow 
that Vaughan had no effecte In the hands of Euſtace and Holland 4 (ed per Ld 
Kenyon, „ That elreumſtance will not avail Plaintiff; the rule extends only 
4 toaRions brought againſt the drawer 4 the Indorſer ie in all caſes intitled to 
4 notice, for he has no enncern with the accounts between the drawer and 
4 the drawee,!" The Plaintiff then proved 8 letter from the Defendant ac» 
knowledging the debt, and promiſing to pay, and upon Hat he had d verdi. 

(a) Blefard v. Hurſt and another, Burr, 80%, The Defendants Indorſed 2 
Bill to the Plaintiff, and he Indarſed It over his Indorſee profented it for 
acceptance & month before I was due, and accepionce Wes refuſedy it was ute 
ter wards preſented for payment, and payment was refuſed, of which notice 
was given to the Defendants, but they had no noties of the refuſal to necopt, 
The drawer was n Bankrupt hetore the bill was due, but he continued in ores 
alt three weeks alter the preſentment for acceptance, Three days after the 
notlee one of the Defendants called on the Plaintiff at Bradford, on his way 
to Leeds, and fald he would take up the bill as he returned but on his return 
he ſaid he was +dviſed he was not bound to do it, upon which this action 

' wit 


( 80) 


Proof that the drawer had no effeAts in the hands 
of the drawee from the time the Bill was drawn until 
it became payable is (a) ſufficient, at leaſt prima fa- 
eie, to ſhew, that the drawer would be intitled to bring 


was brought; and on a caſe reſeryed the Court held, that though, the holder 
might not have been obliged to preſent the bill for acceptance, yet as he did 
he ought to have given notice of the refuſul, and that by not doing ſo he had 
taken the riſque upon himſelf, ond notwithitanding the promiſe of one of 
them the Defendants had judgment, 

Goodall v. Dolley, 1 Term Rep. 918, A Bill drawn in favour of the De- 
fendant, payable the 41th of January 1985, was preſented for accept» 
ance by the Plaintiffs the 8th of November 1986, when acceptance was 
refuſed i they gave na notice to the Defendant till the 6th of January, and 
then did not ſay when the bill was preſented j upon which the Defendant 
propoſed paying by inſtalments, but the Plaintiffs rejected that offer, and 
brought this ation, Heath J. thought the Defendant diſcharged for want of 
notice, and that his offer to pay being made under an ignorance of the cir» 
cumſtances was not binding, and the jury, under his direction, found a ver- 
dict for the Defendant, Upon cauſe ſhewn againſt a rule for a new trial, the 
court thought the direction and verdict right, and 2 the rule, 

(n) Rogers v. Stephens, ante p. 78. note (d) 

Bickerdike and another, aſſignees of Reichard, v. Bollman, 1 Term Rep, 
495. The only queſtion upon acaſc reſerved was, Whether a bill the Bankrupt 
had drawn in favour of the petitioning creditor, upon a man who then, and 
from that time till the bill became due, was one of the Bankrupt's creditors, 
had diſcharged ſo much of the petitioning creditor's debt, no notice having 
been given of it's diſhonour to the Bankrupt ? and the Court, after argument, 
were of opinion it had not, becauſe the reaſon why notice is in general neceſ- 
ſary, is that the drawer may without delay withdraw his effects from the 
drawee, and that no ipjyry may happen to him from the want of notice; but 
- where the drawer has no effects in the hands of the drawee he cannot be in- 
- jured, end is not intitled to any notice. 

Goodall v. Dolley, ſupra. In this cafe upon the application for 2 
new trial, the Plaintiff's Counſel offered an affidavit that the drawer had no 
effects in the hands of the drawee, but the Court thought that made no dif- 
ference, the action being brought againſt the payee ; but by Buller J. Had 
* the ation been againſ} the drawer I ſhould have been willing to let in the 
* affidavit; that wauld be like the caſe of Bickerdike v. Bollman; if the 
« drawer has no effects in the hands of the drawee he cannot be injured by 
„% want of notige.“ 


no 


(92) 


no ation on paying the Bill, and has therefore no 
right to inſiſt on the want of notice, &c. and it (a) 
has been doubted whether the drawer would oo at 
liberty to ſhew the contrary, 

But proof that the drawer had no effects in ta 
hands of the drawee is no () evidence that the pay - 
ee, or any of the indorſers could not have brought 
an action on paying the Bill, and therefore does not 
excuſe the want of notice, &c. to them. 

If the payce of a Note lends his name merely to 
give it credit, and to enable the maker to raiſe money 
upon it, *and knows at the time that the maker is in- 
ſolvent, he (c) is not intitled to notice, nor (e) is it 


(a) In Rogers v. Stephens, ante p. 78. note (4). Mr. J. Aſhurſt faid, 
% Admitting the proof offered had been given, I do not think it clear it 
„ would take the caſe out of the common rule; for the law being now 
« eſtabliſhed, that notice to the drawer of u non-acceptance is not neceſſary 
« where he has no effects in the bands af the drawee ; when the Plaintiff 
found the drawees of this bill had none of the Defendant's effects in their 
„ hands, he knew he wes not bound by law to give the Defendant notice; 
% he was not bound to take cognizance of any private tranſattion between 
* the drawer and a third perſon not appeariag on the face of the bill.“ 

- (b) Goodall v. Dalley, ſupra p. 79. note (a) p. 60. Wilkes v. Jacks, ſupra 
p. 78. note (d). 

(c) De Bert v. Atkinſon, 2 H. BI, — nne of 
a note it appeared that the note was not preſented for payment till the day 
after it became due, and that no notice was given to the Defendant till five 
days after ſuch preſentment; but it alſo appearing that the Defendant. gave 
no value for the note, that he lent his name merely to give it credit, and that 
he knew at the time that the maker was inſolvent, Eyre C. J. directed the 
jury to find for the Plaintiff, which they did. A rule to ſhew cauſe why 
there ſhould not be a new trial was afterwards granted, and upon cauſe ſhewn, - 
per Eyre, C. J. „If the maker is not known to be inſolvent inſolvency will 
„ not excuſe the want of an early demand : but knowledge excludes all 
« preſumption, which would otherwiſe ariſez here the money was to be 
© raiſed upon the Defendant's credit ; he meant to guarantee the payment, 
„ and no loſs could happen to him from the want of notice.” And per 
Buller J. © The general rule is only applicable to fair tranſactions, where 
„ the Bill or Note has been given for value in the ordinary courſe of trade, 
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any defence for him that the Note was not prope 
preſented for payment. 

So if the payee lends his name to ſecure a n 
Gtion from the drawer to a creditor, and takes effects 
of the drawer to anſwer it (a), he is not intitled to 
notice, &. my 

But it is (b) no excuſe for not having preſented a 
Note in time for payment, &c. that the Defendant 
indorſed it to guarantee a debt from the maker, or 
that the Defendant knew before it was due, that the 
maker could not pay it, and had deſired a banker at 
whoſe houſe it was made payable, to ſend it to 1 


and he would pay it. 
Is 


it is faid inſolvency does not take away the neceſſity of notice; that is true 
© where value has been given, but no further; here the Defendant lent his 
© game merely to give credit to the note, and was not an indorſer in the 
& common courſe of buſineſs.” Heath and Rooke Js. concurring the rule 
was diſcharged, 

(a) Corney v. Da Cofta, Eſpinaſſe goa. Da Coſta & Co. compounded with 
their creditors, and to ſecure the compoſition drew notes in favour of the 
Defendant, which he indorſed to the creditors. The Defendant took effects 
of Da Coſta & Co. at the time, to the amount of the compoſition; and an 
action being brought againſt him upon one of theſe indorſements, he infiſted 
that he had no notice of the non-payment of the note until five weeks after it 
was due; but Buller ]. * he was not entitled to notice, and the Plaintiff 
hed a ver dict. 

(s) Nicholſon v. Gouthit, 2 H. Bl. 609. Gouthit and Burton undertook 
to guarantee an inſtalment on the debts of Greens, and for that purpoſe 
Greens drew notes payable to Gouthit at Drury & Co.'s which Gouthit and 
Burton indorſed, after which they were delivered to the creditors, Before 
they became due Gouthit enquired at Drury and Co.'s if they had any effeRs, 
and on their ſaying they hed not, he deſired them to ſent the notes to him, ond 
he would pay them many notes were accordingly preſented and paid, but 
the note in queſtion not being preſented till three days after it was due, Gout- 
hit refuſed to py it, Burton had ſupplied him with money to take up all the 
notes, but 86 this was not preſented when due, he had returned the money deſ- 
tined to pay. IU. An e er wars Gouthit, and upon 2 
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Nor (a) is it any excuſe for not giving notice, &c. 
to the drawer of a Bill, if he had effects in the hands 


of the drawee, that the drawee repreſented to the 


drawer when the Bill was drawn, that he ſhould not 
be able to provide for it, and that the drawer thereby 
underſtood that he ſhould have to provide for it. 

A notice from the holder, or any other perſon 


who may have a right of aftion upon the Bill, may 


perhaps enure to the benefit of all the antecedent 


parties, and make an additional notice from any of 


thoſe paxties unneceſſary. 

But i& is adviſeable for each party, immediately 
upon the receipt of notice, to give a freſh one to 
ſuch of thoſe perſons who are liable over to him, 
againſt whom he mult prove notice. 


Eyre C. 1. thought as he knew the note would not be paid at Drury & Co. 


and had provided money for it, and as his indorſement was by way of gua- 
rantee, he was not injured by the delay; and that the requeſt to ſend the notes 
to him was either a waiver of notice, or aotice by anticipation ; but on a rule 
niſi to enter a nonſuit, and cauſe ſhewn, though he thought the juſtice was 
clearly with the Plaintiff, he thought he could not recover, for though the 


indorſement was by way of guarantee it was liable to all the legal conſequences 
of an indorſement, and Gouthit's promiſe to pay was only to pay ſuch 26 


ſhould be duly preſented at Drury's. Heath & Rooke Js. were of the lame 
opinion, end the rule was made abſolute. 

(a) Staples v. Okines, Eſpinaſſe ggs. In an action againſt the 8 of a 
bill the defence was want of notice; the Plaintiff thereupon called the accep- 
tor, who proved that when the bill Was drawn he was indebted to the De- 
fendant in more than the amount of the bill, but that he then repreſented to 
the Defendant that it would not be in his power to provide for the bill when 
it ſhould become due, and that it was therefore then underſtood between 
them, that the Defendant ſhould provide for it, and it was contended that 
this ſuperſeded the neceflity of giving the Defendant notice z but Lord Keu- 
you held it did not, aud nonſulted the Plaintiff, 2k ol 
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. Bape; Gan. 2 
| 3 or Non-payment, Remedy inde. 
UPON a von · acceptance or non-payment, the 


holder of a Bill or Note may ſue all the perſons 


liable to him on account of ſuch non-acceptance or 
non-payment, either at the ſame time or ſucceſ- 


ſively. | 
An Indorſer, an Acceptor ſor the honour of an 


Indorſer or Drawer, or the (a) Drawer, is after 


(a) Louviere v. Laubray, 10 Mod. g6. The Plaintiff drew s bill upon the + 
Defendant, which the Defendant accepted, but afterwards retuſed to pay; 
upon this the bill was indorſed to the Plaintiff, and the queſtion was, Whether 
he could maintain an action as Indorſee ? and per Parker C. J. upon evidence 
that he had effectu in the hands of the Defendant enough to anſwer the bill, 
x conſequently that the acceptance was not upon the honour of the Plain- 
tiff, the action is well brought, but if there were no effefts, the action 
would not lie j and the Plaintiff recovered. » 

8ymonds v. Parminier, 1 WIls. 18g. 4 Bro, Part. Ces, 604. The 
Plaintiff drew © bill upen the Defendant to the order of Cleer and Co, 
which the Defendant secepted, but did not pay i the Plaintiff peld It, and 
brought this action. The deelafation Aated that the Plaintiff drew the bill, 
(het the Defendant accepted it, but did not pay it, that the Plaintiff beedtne 
liable, and paid it, by reafon whereof the Defendant became liable, and 

romifed. The Defendant demurred, end aficrwards moved in arreft of 
— and contended that the sctien Would not lis, But the ehrt after 
4% arguments upon the demurrer, auc one on the Motion in srreft of 
judgment were of opinion that it would, and judgment was given for the 
Plaintiff, The Defendant brought 8 writ of error in Parliament, but did net 


appear ft the bar ig fuppert lt, and the judgment WH affirmed. 
payment 


( 8g ) 


payment by him, holder; but he holds in his original 
capacity, not (a) as upon a transfer from the perſon 
he has paid, | 

So the bail of any of the parties who are ſued, or 
V any perſons who pay the Bill or Note on account 
of any of the parties, become, on payment, holders ; 
and they hold as upon a transfer from the perſon for 
whom they made the payment, not (c as upon a 
transfer from the perſon they have paid. 

An aQion (d) may be brought upon a not- ac- 
ceptance before the expiration of the time limited by 
a Bill fon its payment, | 


(a) Biſhop. v. Hayward, 4 Term Rep. 470. The Plaintiff declared upon 
a note payable to himſelf or order, indorſed by him to the Defendant, and 
by the Defendant indorſed back again to him ; and obtained a verdiQ; a 
rule was granted to ſhew cauſe why the judgment ſhould not be arreſted, on 
the ground chat according to the ſtatement in the declaration the Plaintiff 
would be liable upon his indorſement to pay the Defendant the ſum for 
Which the verdi& was given; and upon cauſe ſhewn, the court held the 

objection good, becauſe as the Plaintiff had not ſtated it to be otherwiſe, his 
judorſement was to be conſidered as a legal exiſting indorſement: had any 
circumſtances exiſted which exempted the Plaintiff from anſwering upon his 
' jndorſement to the Defendant, they ſhould have been diſcloſed on the record, 
And ſee Louviere v. Laubray, ante p. 84. note (a) ; 
| (4) Mertens v. Winnington, Eſpinaſſe 119, A bill was drawn by the 
Defendant, and indorſed by Burton, Forbes and Gregory the Plaintiff paid 
it for the honour of Burton, Forbes and Gregory, and brought this action 
againſt the Defendant 6 Drawer j the Defendant contended that a perſon 
who pald for the honour of one of the parties could only fue that party j but 
Lord Kenyon fald, „ he Wi ts be confidered is on facher fe paying Full 
value for the bill,“ and he direftcd the guty is find for the Plaintiff, 
| le) Hall v. Piifield, BR, K. i} VU: It, The Indoriee of & note fue 
the maker; 4nd on payment by his bail permitted them ts (us the Inder för (i 
his (ihe Enderfee's name) but the court held that the payment by the bail 
difeharged the Inderfer, and that the a6ti64 £64ld net be meintsined. 

4% Bright v. Purrler, Bull, VI. Pr. 869. A foreign bill payable 199 
days er fight Was prefenied for ageeprance; but a66rprance being A 

'' 
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All the antecedent parties are liable to the holder 
on account of a non-acceptance or non-payment, 
and if the Bill or Note was transferred: to him' for 
a precedent conſideration by delivery, the perſon 
who delivered it is alſo liable. , 

If the holder ſues all the perſons liable at the ſame 
time, it has been (a) ſuppoſed that the court or a 
Judge would not ſtay proceedings in any one aRtion 
but.upon payment of the money recoverable in that, 
and the coſts in ſuch of the reſt in which judgment 
has not been obtained, but it has been (6) recently 
decided in the caſe of a Bill, that the acceptor is the 
only perſon againſt whom the Plaintiff is intitled to 


the holder brought an action immediately againſt the drawer i the Defendant 
objected that he was not liable till the expiration of the 220 days, and offered 
to call witneſſes to prove that ſuch was the cuſtom of merchants ; but Lord 
Mandfield faid the law was clearly otherwiſe, and refuſed to bear the 
evidences ſothe Plaintiff recovered, 

Milford v. Mayor, Dougl. 33. The Defendant drew © bill of exchange 
which the Drawee refuſed to accept, upon which the Plaintiff arreſied him 


| before the bil become due 4 theſe fats appearing upon the affidavit to hold to 


ball, « rule wes obtained to ſhew euuſe why the Defendant hould not be 
diſcharged 4 but upon ſhewing cauſe, Buller J. fald, 4 it is ſettled that If a 
4 bill is not accepied, an ation will le Immedletely again the Drawer, 
eu becauſe his undertaking that the Drawee ſhall give him credit de not per- 
41 formed; there have been many «ftions of this fort;“ and Willes and AG 
hurſt Js. concurring; the rule was diſcharged, = 

le) Golding v. Grace, Blackſi, 94g. The Inder ſer of a bill obtained o 
8 rule niſi to ſlay proceedings on payment of the debt and the coſts of the 
writ, the Plaintiff inſiſted that he was intitled to be paid for drawing dedlars- 
tions againſt the Defendant and the Drawer i and it was agreed, that if any 
was to be paid for, the Plaintiff was intitled to be pald foy both, but the eourt 
held that the application to pay debt end cofly was made (0 early, that the 
Plaintiff was only intitled to the coſts of the writ. 

(b) Smith v. Woodcock, Same v, Dudley, 4 Term Rep. 691, The 
holder of 6 bill brought cone againſt the acceptor, the drawer, and (wa 
iadorſers j the Drawer and one of the Iadarſers obtained a rule nifi to fey 

| proceedings 


=» a oc co. 


1 
the coſts of all the actions, and that each of the 
other partics is intitled to a ſtay of proceedings upon 
paying the debt and the coſts in the action againſt 
him, 

But though he may recover judgments in all the 
aAions, he (a) can only once recover the ſum pay- 
able by the Bill or Note, and the coſts, and if he 
rejetts a tender of ſuch ſum and coſts, the (5b) court 


will make an order to reſtrain him from taking out 
execution. — 


If che holder at firſt ſue ſome only of the perſons 


liable, he may at any time before ſatisfaQtion ſue all 
or any of the reſt, | q 


Obtaining (c) a judgment is no ſatisfaction, even 


as to the parties ſubſequent to him againſt whom 
the judgment is obtained. 


procer dinge againſt them on payment of the bill and the coſts of the ations 
againſt them t the Plaintiff inſiſted that the colts of the other len ſhould 
be alſo pald i fed per cur. 4 that le only neceſſary where the application 
4 comes from the acceptor, who le the original defaulter, and agen whom 
4 all the coſts occaſioned by his default may be recovered.” Rule abſolute. 

(4) Ex parte Wildman, « Ves, 14g. per Lord Hardwleke, „ In caſes of 
4 bills of exchange or promiſſory nates, where there is « Drawer and Ins 
4« dorfer, perhaps more than one judgment |s agala(t all, but there can be 
4 but one ſatiafation, 

(% Windham v. Withers, Str, 313. The Plaintiff having obtained judge 
ments againſt the Drawer and Indorfer of a note, the principal in one, and 
the colts in both were offered him, which he refuſed i and the court granted 
a rule to refirain him from taking out execution, and intimated that they 
would have puniſhed him, had he taken out execution upon both Judgments, 

(e) Claxton v. Swift, 8, Show, 441 494+ Lutw, Bhs, To en ation 
againk the Indorſer of a bill, the Defendant pleaded that the Plaintiff had 
recovered a judgment againſt the Drawer, and that the judgment was fill in 
fares, end upon demurrer the court of King's Bench held the ples good, but 
the court of Exchequer Chamber held otherwiſe, and the Judgment was 
rover ſod 


And 


(88) 


And (a) the aftual taking of a man in execution, 
and diſcharging him upon a Letter of Licence, is 
no ſatisfaQtion as to any of the antecedent parties. 

Nor (6. is it a ſatisfaQtion, that one of the parties 
has been charged in execution on the Bill or Note 
and diſcharged as an inſolvent, unleſs as to the party 
at whoſe ſuit he was ſo charged. 


Receiving dividends under a commiſſion of 
Bankruptcy is a-ſatisfaQtion pro tanto only. 

If more than,one of the perſons liable on account 
of the non-acceptance or non-payment of a Bill or 
Note become bankrupts, the holder may prove, 
under the ſeparate commiſſion of each, the full (c) 


| (a) Hayling v. Mulhall, Blackſt. 12g5. A bill was indorſed by Sheridan 
10 Boon, and by him to the Plaintiff ; he ſued Boon, and took him in ex- 
ecution, but diſcharged him upon a letter of Licence, he then ſued Sheridan, 
for whom the Defendant became bail, and upon an action againſt the De- 
fendant he contended that the debt was ſatisfi d by the impriſonment of 
Boon, but the court was clear it was not, and Mulhall was obliged to pay the 
money. 

(5) M'Donald v. Bovington, 4 Num Rep. 8323. A bill drawn by 
M'Donald on Bovington, was indorſed to Thompſon, who charged 
Bovington in execution upon it ; Bovington was diſcharged as'an inſolvent, 
and then Thompſon ſued M'Donald and recovered, —M'Donald paid the 
bill, ſued Bovingion, and charged him in execution ; and on « rule niſi to 
diſcharge him, and cauſe, ſhewn, it was urged that Bovington had ſatisfied 
the bill by being charged in execution at the ſuit of Thompſon,-Sed pet 
Lord Kenyon, nothing can be clearer than that he has not; it was u mere 
formal ſatiafaRion us to Thompſon, not like actual payment j and when 
M. Donald was obliged to pay the bill, a new cauſe of action aroſe againſt the 
Defendant by the payment without regard to what paſſed in the former 
eQionz-and per Buller J. the conſequence would be that becauſe the Drawer 
was obliged to pay the holder, the acceptor would be diſcharged without 
paying either, Rule diſcharged, 

(e) Ex parte Wildinan, 1. Atk. 109. & Ves. 41g, Wildman held bills 
drawn by Buckle and accepted by Nanhylik I Na mylik failed and made « 
compoſition with his creditors, and Buckle became bankrupt, Wildman 
having received nothing under Nanhylik's compoſition, proved his _ 


(0 


amount of the money due to him upon the Bill or 
Note at the time he makes his proof, and receive 
dividends under each upon the ſums proved, un- 
til he ſhall in the whole haye received ſuch 
amount. 

But after the receipt of a dividend under one 
commiſſion, he (a) cannot prove under any of the 
reſt more than the ſum remaining due after deduQting 
ſuch dividend, 


debt under Buckle's commiſſion, but before any dividend was made he 
received as. Gd. in the pound out of Vanhylik's eſtate 1 Buckle's aſſlignees 
then contendet that he ought to deduR the 88. 6d. in the pound out of his 

roof, and take a dividend upon the balance only: But Lord Hardwicke 

eld that as the whole ſum was due when he proved his debt, and the 
dividend and compoſition would not amount to 208. in the pound upon his 
debt, he was intitled to a dividend upon his whole debt; and per Lord 
Hardwicke, „ In caſes of bills or notes, where there is u Drawer, and 
4 perhaps ſeveral Indorſers, ſuppoſe two of theſe perſons become bank- 
4 rupts, the holder may prove his whole debt under each commiſſion, and is 
„ intitled to receive ſatlifaction out of both eftates, according to the divl- 
« dends to be made, until he has received ſatiafation for his whole debt; for 


e he has a double ſecurity, and it is neither law or equity to take it from him: 


4 but if before the bankruptcy of one he had received payment of part from 
4 the other, he could only have proved the reſidue under the latter bank- 
« ruptcy, as the form of proving his debt ſhews, becauſe no more would re- 
% main due to him.“ To the ſame effect are the caſes of ex parte Royd and 
ex parte Bennett, cited u Ves. 114+ 

And ſee Cooke's Benkrupt Laws, 190. 

(a) See ex parte Wildman, ante p. 88, note (e). 

Cooper v. Pepys, 1 Atk. 106, The holders of notes drawn by Reeves, 
and payable to Andree, accepted 64, in the pound from Andree j and Reeves 
having become bankrupt, the queſtion was, Whether they might prove the 
whole debt under his commiſſion ? and Lord Hardwicke held they could not, 
but that the 64. in the pound muſt go in diſcharge of ſo much of the debt, 
and they could only prove the remaining 144, The ſame point was ruled in 
ex parte Ryſwick, a P. Williams 8g. ex parte Lefebvre, a F. Williams 409 · 

See Cooke's Bankrupt Laws, 190. 5 
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So after a partial ſatis faction, the holder muſt (a) 
not in an action take a verdiQ for more than the 
ſum remaining due; if he do, the court will (6) 
either make him corre the verdiQ, and pay any 
expence the miſtake may have A or grant 


a new trial, 
In an adtion upon a Bill or Note, the —_ is 


in general intitled to recover the money payable 


(a) Bacon v. Searles, 1 H. Bl, 88, Upon a bill for ggl. 10s, The Drawer 
paid the Plaintiff 60“/. 104. and on an action againſt the acceptor he, the ac« 
ceptor, paid the reſidue with the intereſt into court ; the Plaintiff however 
proceeded, and after a verdiQ for the Defendant with liberty to the Plaintiff 
to move to enter a verdi for him, he contended that the acceptance having 
made the Defendant liable for the whole, and a perſonal contract not being 
diviſible, he was intitled to recover, and to ſtand as a truſtce for the Drawer, 
but the court held otherwiſe, and the verdict ſtood. 

Pierſon v. Dunlop, Cowp. 371. In an action againſt the acceptor upon a 
bill for gool. the Plaintiff took a verdit for the whole ſum ; the Defendant 
filed a bill againſt him in the Exchequer, and he admitted in his anſwer that 
he had previouſly received 1804, from the Drawer i this (among others) was 
urged a4a ground for a new trial, and after cauſe ſhewn Lord Mansfield (aid, 
4 The verdi& is certainly taken for 180/, more than was due; there was no 
4 admiſſion of this payment at the trial, which was very wrong, and has 
n being the occaſion of filing a bill in the Exchequer, therefore there ought 
4 to be a deduQtion of the money received, and « proportionable part of the 
« intereſt, together with all the coſts in the Exchequer” and though the 
court diſcharged the rule for a new trial, they made the Plaintiff remit the 
1801, with intereſt upon it from tho time it was paid, and pay the coſts of 
the bill and anſwer in the Exchequer, 

However in Johnſon v. Kennion, 8. Wils, a6a; The Defendant drew a 
bill for 1009 /. in favour of Benſon or order, and Benſon indorſed it to the 
Plaintiff z Benſon paid the Plaintiff agal, notwithſtanding which he took a 
verdi againſt the Defendant for the whole 10000. and upon & rule niſi for a 
new trial upon this ground the court are repreſented to have held that he did 
right i but in Bacon v. Searles, ſupra, Wilſon J. conſidered the report lunecu- 
rate, and the authority queſtionable, 
„ (#) See Pierſon v. Dunlop, ſupra, 


thereby, 


(91) 

thereby, with (a) intereſt in ſome (5) caſes from the 
date of the Bill or Note, but in general from the 
time when it would have been regularly payable, 
down to the time when (c) the Plaintiff will beinti- 
tled to final judgment, and (d) all incidental expences 
occaſioned by non-acceptance or non-payment, 

Thus, upon a Bill or Note payable: on preſent- 
ment, intereſt (e) muſt be computed from the 
preſentment. | 

But a negle& to procure a proteſt upon any 
inland Bill for the payment of Cao. upon which a 
proteſt might have been made, will perhaps (/) 
preclude the holder from recovering ſuch intereſt 


(a) D. Mar. ad ed, 1g. Blaney v. Bradley, Blackſt, 961. By the court, 
4 Intereſt is due on all bills of exchange and notes of hand payable at a day 
„ certain, or after demand, if payable on demand.“ See alſo Bunb, 199, av 
Term Rep. 68. 

(b) See Cotton v. Horſemanden, infra note (e) - 

(e) Robinſon v. Bland, Burr, 1097, Inan action upon a bill of exchange and 
for money lent « caſe was reſetved, and the court was of opinion that the Plain» 
tiff could not recover upon the bill but that he might for the money lent, but 
they took time to conſider, with a view to ſettle the future practice, to whay 
time the intereſt upon money lent ſhould be comp ut ed, and afterwards de» 
termined that it ſhould be computed to the time of giving judgment, 

% Vide Mar, ad ed. 1g, In Simmonds v. Parminter, unte p. 84. note (a) 
the Plainiiff recovered intereſt, exchange and re-exchange, and in Auriol 
v. Thomas, poſt p. gg note (a) 104, per Pagoda in lieu of jntere(t, exchange 
and all other charges, 0 

(e) Blaney v. Bradley, ſupra note (a) Cotton v. Horſemanden, Pract. 
Reg. 357, The count held that in actions upon promiſſory notes, payable on 
demand, intere ſi ſhould be given from the time of the demand proved ij but 
in this caſe, where it appeared upon the face of the note to be for money 
lent, intereſt ſhould be given from the date of the note, 9 Mod, 138, By 
the court, intereſt upon a bill of exchange commences from demand made, 

(f) By gand 4. Anne, e. 9. h. 5. it is provided, that if ſuch (ſee 4, 4, ante p · 
7g) Bill be not accepted by ſuch under writing,or indorſement in writing, no 
drawer of any ſuch inland bill ſhall be liable to pay any coſts, damages, or in- 
tereſt thereupon unleſs ſuch proteſt be ma de for nos · acceptance thereof; and 

withia 


(92) 


or expences from any perſon intitled to notice of 


the non acceptance or non-payment; from any other 
perſon (a) not. 


The only incidental expence in the caſe of the 
perſon who made the preſentment is the charge of 
the notice; in the caſe of any antecedent' party, 
that of the return of * Bill or Note muſt be 
added. 

Upon a foreign Bill the (b) re- exchange forms a 
part of the expence of the return, and let the Bill 


within 14 days after ſuch proteſt the ſume be ſent, or othervlſe notice thereof 


be given to the party from whom ſuch bill was received, or left in writing at 
the place of his or her uſual abodez and if ſuch bill be accepted, and not paid 
before the expiration of three days after the ſaid bill ſhyll become due and 
payable, then no drawer of ſuch bill ſhall be compellable to pay any coſts, 
damages, or lntereſi thereupon, unleſs a proteſt be made and ſent, or notice 
thereof be given, in manner and ſorm abovementioned, Nevertheleſi every 
drawer of ſuch bill ſhall be liable to make payment of coſts, damages, and in- 
tereſt upon ſuch inland Bill, if any one proteſt be made of non-acceptance or 
non-payment thereof, and notice thereof be ſent, given or left as aforeſaid, 

Brough v. Perkins, Lord Raym. 992. 6 Mod, 80. Salk, 191. In an 

action againſt the Drawer of an inland bill it was inſiſted upon for = 
that the bill was not ſtated to have been proteſted, ſed per Holt, C. J. 
«4 want of a proteſt is no bar to the action, but the act ſeems only to 1 
« way: from the Plaintiff his intereſt or damages where he has made no 
% proteſt, or to give the Drawer a remedy againſt him by way of action 
« for the coſts and damages,” and the objection was overruled, and the 
judgment affirmed, 

Harris v. Benſon, Str. 910, In an action againſt the Drawer of an inland 
bill after an acceptance, Raymond C. J. ruled, that for want of a proteſt 
according to g and 10 Wm, III. c. 14, the Drawer could not be charged 
with intereſt. 

(a) See Rogers v. Stephens, ante p. 72. note (a) 

(5) Melliſh v. Simeon, à H. Blackſt. 378. A bill was drawn in London 


upon Paris, and negotiated through Holland, before it became due the 
French government prohibited the payment of any bill drawn. in England, 


in conſequence of which it was diſhonoured and fent back through the 
different hands by which it had before been negotiated, to Londgn the 
re-exchange 


(93) 


be returned through ever ſo many hands, the (a) 
Drawer is liable for the re-exchange upon each 
return. 

And the (a) Drawer is liable for the re- exchange 
and every other expence ariſing from the non- 
acceptance or non-payment, notwithſtanding the 
diſhonour of the Bill is expreſsly ordered by the 
country on which it is drawn, 

On the return of a Bill drawn here for the pay- 
ment of Pagodas in the Eaſt Indies, the (6) practice 
is to allow for the ſum payable by the Bill, intereſt, 
and all mcidental charges, after the rate of 108. for 
each Pagoda, and five per cent, thereon from the 
expiration of thirty days after the bill's diſhonour ; 
and it has been (6) determined that this practice was 
lawful, even where the price allowed for each Pago- 
da on the diſcount of the Bill was only fix ſhillings 
and ſix- pence. 


re- exchange between Paris and Holland raiſed the bill from 60gl. 199. 10d, 
to gogl. 11. gd. and the re- exchange between Holland and London to gi gl. 
. gd, which the Plaintiff (the Payee) paid ; and upon an action by him 
againſt the Drawer, Eyre C. J. left it to the Jury whether the Defendant was 
liable for the re-exchange occaſioned by returning the bill through Holland, 
and they found that he was, An application was made for a new trial upon 
the ground that the Defendant - was not liable for the re-exchange, becauſe 
there was no default in him, the payment being prohibited by the govern- 
ment of France, but the court held it immaterial why the bill was not paid, 
that as it was not paid, he was liable to all the conſequences, of which the 
re-exchange was one, and the rule was refuſed, 

(a) See Melliſh v. Simcon, ante p. 9 note {b). 

(% Auriol v. Thomas, 2 Term Rep. gz. Upon executing a writ of in» 
quiry on a bill for the payment of 800 Star Pagodas returned proteſted 
from India, it appeared that the uſage was to charge 10s, per Pagoda for 
bilts returned from India proteſted, and five per cent after the expiration of 
thirty days from the notice to the Defendant of the bill's diſhonour, which 
included all incidental charges, and that the Defendant had agreed to pay 

: accordingly z 


(94) 


Under a Commiſſion of Bankruptcy, the holder 
of a Bill or Note is not (a) intitled to any intereſt 
or charges accrued or incurred after the commiſſion 
iſſued, nor where the act of bankruptcy to which 
the commiſſion relates is aſcertained, (5) to any 
accrued or incurred after that act of bankruptcy, 

The action uſually brought on account of a Bill 
or Note, is a ſpecial action of aſſumpſit thereon, 
but perhaps a ſpecial action (c) of debt, debt on an 


accordingly ; upon which the jury aſſeſſed the damages at 10s, per Pagoda 
with the five per cent, though the Plaintiff diſcounted the bill at the rate of 
Gs, 6d. a pagoda; that being then the current price. A rule nifi was obtained 
to ſet aſide the inquiſition on the ground that this allowance was exorbitant, 
and the agreement for it uſurious ; but the court, on cauſe *. thought 
otherwife, and diſcharged the rule. 

(a) Anon. 1 Atk., 140. The queſtion was whether the coſts and charges 
incurred by proteſting bills after a commiſſion of bankruptcy iſſued could 
be proved; and Lord Hardwicke ordered that the coſts of the proteſts 
ariſen before the commiſſion ſhould be proved, but no part of the caſts 
ariſen after wards. 

(3) Ex parte Moore, 2 Bro, Cha. Cas. 397. Previous to gth May 1785, 
Mrs. Tyler accepted ſeveral bills drawn upon her by Moore, and on that 
day committed an act of bankruptey, but no commiſſion iſſued until gib 
March 1786; the bills became due between May 1783 and March 1786, and 
Mrs. Tyler not paying them, Moore did; he alſo paid 298“. for damages 
and charges, and the intereſt amountcd to 46/. 10s, the commiſſioners 
allowed Moore to prove the ſums for which the bills were drawn, but would 
not let him prove the intgreſt, or the ſum paid for damages and charges, 
upon which he petitioned the Chancellor, but the Chancellor held that as the 
time when the act of bankruptcy was committed was aſcertained, he could 
not carry the damages beyond that time ; and the petition was diſallowed, _ 

(ec) In Anon. Hardr. 4853. It was held that the Payee of a bill could not 
maintain debt againſt the acceptor, becauſe there was no privity between 
them, and becauſe the acceptance was a collateral undertaking only. In 
Welch v. Craig, Str. 680. 8 Mod. g7g. it was held that debt will not lie 
upon a note; but it does not appear by or againſt what particular party that 
action was brought. In 1 Mod. Ent. g18. pl. 1g. it is ſaid that debt will lie 
againſt the maker of a note, not againſt the Indorſer. And in Morgan's 
Precedents, 458. is an entry of a declaration in debt by the admigiſtzatrix 

| * L3> 4p 
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indebitatus or an (a) indebitatus aſſumpſit, might be 
maintained thereon. 

But inſtead of ſuing upon the Bill or Note, the 
holder may uſe it merely as evidence in another ac- 
tion, 

A Bill is prima facie evidence of money lent by 
the payee to the drawer, and a Note of money (6) 


lent by the payee to the maker, and each conſequent- 


ly of money (c) had and received by the drawer or 
maker to the uſe of the holder, and of money paid 
by the holder to the uſe of the drawer or maker, 

4 


of the Payee of a note againſt the maker, and in Rumball v. Ball, 10 Mod. 
38. An action of debt was brought upon a note. 
(a) In Brown v. London, 1. Freeman 14. 1 Mod, 285. 1 Vent. 252. It 


was held that an Indebitatus Aſſumpſit would not lie upon the acceptance of 


a bill, Twiſden J. dubitante. And there is a diftum to the like effect in 
Comb. 204. But in another report of Brown v. London, Lev. 298. the 
court is ſtated to have reſolved in favour of the Defendant, becauſe the cuſtom 
was not ſet out in the count, In Skinn g46. it is ſaid it will only lie againſt 
the Drawer upon a bill importing to have been given for value received, In 
Salk, 125. 12 Mod. gy. it is laid down generally that an Indebitatus 
Aſſumpſit will not lie upon a bill; and in x2 Mod. g45. it is held that the 
Payee of a bill importing to have been given for value received, may main» 
tain an Indebitatus Aſſumpſit againſt the Drawer. 

(5) Clarke v. Martin, Lord Raym. 758. Holt C. J. expreſſed his diſap- 
probation of declaring upon promiſſory notes (before the ſtatute) as if they 
were within the cuſtom of merchants; and aſſigned as a reaſon, © becauſe 
« there was ſo eaſy a method, as to declare upon a general indebitatus aſſump- 
« ſit for money lent. The ſame was laid down in 12 Mod. g80. and in 
Burr-1525. Lord Mansfield ſays, ** 1 do not find it any where diſputed that 
tan action upon an indebitatus aſſumpſit generally, for money lent, might 
© be brought on a note payable to one or order.“ And ſee Smith v. Ken» 
dall, ante p. 11. note (5). 

le) Grant v. Vaughan, Burr. 1516, The bearer of a note payable to © Ship 
« Fortune or bearer,” brought an action upon it, and inſerted a count for 
money had and received. Lord Mansfield left it to the jury whether*ſuch a 
note was negotiable, and whether the Plaintiff took it fairly, and they found 

a ſor 
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An Acceptance is (a) alſo evidence of money had 
and received by the acceptor to the uſe of the hold- 


er, and of money paid by the holder 10 the uſe of 
the acceptor, and (6) an Indorſement of money 
lent by the indorſee to the indorſer. . 

Againſt the very perſon alſo from whom he re- 
ceived the Bill or Note the holder may ſue for the 
conſideration merely upon . the Bill or Note 
vas given. 4 


for the Defendant; but upon a rule niſi for a new trial, the Court was clear 
the firſt point ſhould not have been left tothe jury; and per Lord Mansfield, 
« Upon the count for money had and received, the caſe is clear beyond diſ- 
« pute; for undoubtedly an action for money had and received to the Plain- 
« tiff's uſe, may be brought by the bona fide bearer of a note payable to 
© bearer: It was certainly money received for the uſe of the original advancer 
« of it, and if ſo it is for the uſe of the perſon who has the note ns bearer,” 
and Wilmot and Yates Js. expreſſed themſelves to the ſame effect. A new 
trial was granted, and the Plaintiff recovered. | 

(a) Tatlock v. Harris, g Term Rep. [174. In an ation at the ſuit of the 
indorſee of a bill payable to a fititious payee againſt the acceptor, who was 
alſo one of the drawers, the declaration contained counts for money paid and 
for money had and received; it appeared upon the evidence, that the Des 
fendant was indebted to one of the indorſers and ſent him this bill, for which 
he was credited in account, and that the Plaintiff paid that indorſer the value 
of the bill: and upon a demurrer to the evidence the Court held that the 
Plaintiff was intitled to recover under the counts for money paid and money 
had and received, and he had judgment accordingly. 

Vere v. Lewis, g Term Rep. 18a, This was u ſimilar aRion to that of 
Tatlock v. Harris, except that the Defendant was not one of the drawers, and 
there was no evidence that he received any value for the bill; upon which it 
ww urged the Plaintiff could not recover upon the money counts but the 
Court ſaid the acceptance was evidence that he had received value from the 
drawers, and the Plaintiff had judgment. 

(b) Keſſtbower v. Tims, B. R. E. as G. III. Lord Mansfield held, that 
the indorſee of @ note might maintain indebitatus aſſumpſit for money lent 
againſt the perſon who indorſed it to him, 


In 
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In caſe of a transfer by delivery no (a) aQtion 
can be maintained againſt the deliverer, except on 
account of ſuch conſideration, | 

Such (6b) of theſe actions as are of the ſame ſpe · 
cies (as all the actions of aſſumpſit and all the actions 
of debt) may be joined in the ſame ſuit. | 

In that caſe, however, they loſe the name of ac- 
tions, which is a term properly applicable to all 
the cauſes: of the ſuit collectively, and are called 
counts, 

A ſpecia! count upon a Bill or Note ſtates in their 
order all the facts neceſſary to maintain the action. 
To give a full idea of this count, and open the 
way to the obſervations neceſſary to be made upon 

it, I ſhall inſert a comprehenſive one in aſſumpſit 
upon a Foreign Bill, which will ſufficiently elucidate 
thoſe on Inland Bills or Notes and thoſe in Debt. 


Count in aſſumpſit upon a Foreign Bill. 


London \ John Mills v. Thomas Roper and Stephen 
to wit. ) Howe, For that whereas on (1) the 1ſt 
day of January, 1789, at (a) London aforeſaid, in 
the pariſh of St. Mary le Bow, in the ward of Cheap, 
certain perſons uſing the ſtile and firm of Gaunt & 
Co. according (3) to the uſage and cuſtom of mer- 
chants from time immemorial uſed and approved of, 
made (4) their certain Bill of Exchange in writing, 
their (5) copartnerſhip, ſtile, and firm aforeſaid, 


(4) See ante p. g1 and 41. 
% Vide Blackſt, 80, 1 Term Rep. 670, 


© being 


. ea IO 
. . es Enna — rs A - — — — —̃ä nga — —ͤ— — 


(08) 
being thereunto ſubſerlbed, bearing (6) date the day 


and year aforeſaid, and (7) direfted ia ane Henry 


Hunt, at Venice, in Italy, in parts beyond the ſeas, 
and (8) thereby requeſted the ſaid Henry, at double 


uſance, to pay that their firſt of exchange (ſecond (g) 


and third of the ſame tenor not paid) to“ the ſaid 
Thomas and Stephen, or (10) their order, a certain 
ſum of foreign money called in the ſaid Bill ſeven 
hundred ducats, value received, and then and there 
delivered the faid Bill to the ſaid Thomas and Ste- 
phen, which (11) ſaid Bill the ſaid Henry Hunt, 
afterwards, to wit on (18) the day and year afore. 
faid, at Venice, to wit, at London aforeſaid, in the 
pariſh and ward aforeſaid, on ſight thereof, duly ac- 
cording to the uſage and cuſtom of merchants. ac- 
cepted; and the {aid Thomas and Stephen afterwards 
and before the payment of the ſaid ſum of money in 
the ſaid Bill mentioned, or of any part thereof, to 
wit on the day and year aforeſaid, at London afore- 
ſaid, in the pariſh and ward aforeſaid, by their cer- 


' tain indorſement in writing then and there made up- 
on the ſaid Bill, their proper-hands being thereunto 


ſubſcribed, according to the uſage and cuſtom of 
merchants appointed the (1g) contents of the ſaid 
Bill to be paid to one Peter White, or /1g) his or- 
der, and then and there delivered the ſaid Bill fo 
Indorſed to the ſaid Peter, and (15) the ſaid Peter 
aſterwards, and before the payment of the ſaid ſum 
of money in the ſaid Bill mentioned, or of any part 
thereof, to wit, on the day and year aforeſaid, at 

| London 


| (99) 
London aforelald, in the pariſh and ward aforeſaid, 


by his certain indorſement in writing then and there 
made upon the ſaid Bill, his proper hand being there» 


unto ſubſcribed, appointed the contents af the ſaid 
Hill to be paid to the ſaid John, and then and there 
delivered the ſaid Bill ſo indorſed to the ſaid John, 
of (16) which ſaid indorſements the ſaid Henry, af. 
terwards to wit, on the day and year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, 
had notice; and the ſaid John in fa& ſays, that (17) 
an uſance mentioned in any Bill of Exchange drawn 


in Londdn and payable in Venice, is, and at the ſe- 
veral times aforeſaid was, three months from the dato 


of the ſaid Bill, and no other time whatever; and 


(18) that afterwards, and when the ſaid Bill had ac - 


cording to the tenor and effect thereof become pay- 
able, to wit on (19) the fourth day of July in the 


year aforeſaid, at Venice aforeſaid, to wit, at Lon- 


don aforeſaid, in the pariſh and ward aforeſaid, the 


ſaid Bill was duly, according to the uſage and cuſtom 


of merchants, ſhewn and preſented to the ſaid Henry 
for payment; and the ſaid Henry was then and there 
requeſted to pay the ſaid ſum of money in the ſaid 
Bill mentloned, but the ſaid Henry did not then 
or there pay the ſaid ſum of money in the ſaid 
Bill mentioned, or any part thereof, but wholly neg- 


lefted and refuſed ſo to do; neither (ao) did he pay | 


the ſaid ſecond or third of exchange in the ſaid Bill 
mentloned, or either of them; nor (a1) did the faid 
perſons ſo uſing the ſtile and firm of Gaunt and Co. 
pay the ſaid ſum of money in the ſaid Bill mentioned, 

02 or 


— 
* 
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or any part thereof, or the ſaid ſecond or third of 
exchange ; and thereupon the ſaid John, afterwards 
to wit on the day and year laſt aforeſaid, at Venice 
aforeſaid, to wit at London aforeſaid, in the pariſh 
and ward aforeſaid, according to the ulage and cul. 
tom of merchants, cauſed the ſaid Bill to be pro- 
teſted (22) for non-payment, of all which premiſes 
the ſaid Thomas and Stephen afterwards, to wit on 
the day and year laſt aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, had (ag) notice; 
and by reaſon thereof, and by force of the uſage and 
cuſtom of merchants, became liable to pay to (a4) 
the ſaid John the ſaid ſum of money in the ſaid Bill 
mentioned, or the value thereof, when (ag) they the 
ſaid Thomas and Stephen ſhould be thereunto aſter. 
wards requeſted: and (a6) being ſo liable, they the 
ſaid Thomas and Stephen, in conſideration thereof, 
aſterwards to wit on the day and year lalt aforeſaid, 
at London aforeſaid, in the pariſh and ward afores 
ſald; undertook, and to the fald John then and there 
faithfully premiled, to pay to blin the lald ſum of 
meney In the ſald Bill mentioned, or the value there: - 
of, when they the faid Themas and Stephen ſhould 
pe thereunto afterwards requeſted: and (87) the ſald 
John avers, that the ſaid poo dueats in the ſald Bill 
mentioned, on the day and year lalk aforeſaid were, 
and from thengefarth hitherte have been, and (ill 
are of great value, to wit of the value of £ 

of lawful money of Great Britain, that ls to ſuy gt 
London aforeſaid, in the pariſh and ward aforelald 
yet the lad Thomas and Stephen (although often re» 


que lied) 
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queſted) have not nor hath either of them paid to 
the ſaid John the ſaid ſum of money in the ſaid Bill 
mentioned, or any part thereof, or the value thereof, 
or of any part thereof, but hath wholly negleed 
and refuſed, and (till neglects and refuſes ſo to do; 
wherefore the ſaid John ſays he is injured, and hath 
ſuſtained damage to the value of £ and 
therefore he brings ſuit, &c, 


1. „ On” &c, Upon a Bill or Note importing to 
be payable within a limited time after the date, and 
dated ona particular day, this (a) muſt be that day: 
on a Bill or Note importing to be payable within a 
limited time after the date, and not dated, the day (6) 
it iſſued, if it can be aſcertained, otherwiſe (c) the 
Arſt day the Plaintiff knew and can prove that it ex- 
iſted, 

4. „% At” & e. On a Foreign Billthis mult be the 
plate at which it bears date, but where the drawing 
of the Bill mult be proved upon a trial, ſome place 
In England or Wales ſhould be fubjeined under a 
videlleet, us, „ at Venice in Italy, to wity at 
London,” &e, 


(4) Saffard v. Fareer, 19 Mad: g44: ited Ar, ga, Ig an sc jan on 4 Note 
ited in 4984; Defendant plraded that the cauſe of ating did gat accrys 
within fix years; the Plaintiff replied g Bill filed in we and that the cauſe 
af aRtipn accrued within fis years of that time; and after verdics for the 
Plaintiff the court arrefied the judgment, becauſe it was (tated that the noe 
Wes made and dated in 19944 and then hs caule af vRiun muſt have accrued 
have ſis yearn befure 44144 

4 Vie ante, pe BY, tute (4): 

] Vide Mrawen, 9. 196: p. 435 
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In an ation againſt the drawer, the want of ſub. 
joining ſuch place may be taken advantage of by 
| ſpecial demurrer to the count, but by ſpecial de- 
murrer (a) only, 

Inland Bills and Notes, though they may bear 
date at a particular place, may be alledged to have 
been made any where in England or Wales, 

A Bill or Note made by a ſervant may be ſtated 


to have been made by the maſter, becauſe that (b) Is 
it's legal operation, | 

g. „ According” &e, 'Tis /e) not requiſite to ſet 
out any part of the euſtom, und even a reference to 


It 1s (d) unneceſſary, 

In ations upon notes, Inſtead of referring to the 
euſtom of merchants the Count refers to the ſtatute, 

4. % Made.“ Where a man ſigns hls name upon a 
blank paper, ſtamped with a bill ſtamp, and delivers 
it to another to draw above the ſignature what bill he 
pleaſes thereon, and he draws one accordingly, the 
(e) bill may be ſtated to have been made by the per- 
ſon whoſe ſignature it hears, 


(4) Vide 46 and 44 Car, II. e, g. 6 4, 4 Annes, 16. 6 1. 

(4) Vide poſt p. 1094 

(6) Saper v. Dible, Lord Raym, 195. In an aftion upon a Bill the De- 
fendant demurred, becauſe the declaration did nat ſet out the cuſtom, and 
the Court held it unneceſſary, and that the better way Was to emit It, 

(% This was determined in Kreſkine v, Murray, Lord 1448. on error after 
Judgment by default and fee Lord Raym, 68. Cath By. 869, 8%, Lutw, 
8 
10 Collis v. Emett, 1 H. Blackft, 313. Emett ſigned a piece of blank paper 
fiamped with s bill amp, and delivered it to Liveſay & Co, that they might 
write above his ſignature ſuch bill as they ſhould pleaſe 1 they wrote one se- 
cordingly, and an ation being brought thereon againſk Emeyt, in which it 
was ſtated that he drew the bill, the Court thought the ſtatement proper, and 


vpon @ ſpecial verdict Rating theſe fats the Court gave Judgment — — 
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8. u Their" &c. A ſignature, when eſſential, is 
(a) implied by the preceding word 4 made;” this als 
legation, therefore, is not irialy neceſſary, 

6. 4 Bearing," &c, This allegation (6) alſo may be 
diſpenſed with; for it ſhall be intended, when the 
date is material, that a Bill or Note was dated when 
drawn, | | 

7. 4 Direfted,” &. In an aftion againſt the ac« 
coptor upon a Bill directed to him, or In his abſence 
to J. 8. the (e) conditional direction to I, $, need 
not be (tated, 

g. % Thereby," &ec, A bill or note may be ſtated 
according to Its legal operation, 

Thus a joint or ſeveral Note, or a Note Import- 
ing In the body of It to be made by ſeveral perſons, 
but ſigned by one only, (4) may be (tated as a 
. ſeveral Note, 


Plaintiff upon a caunt Which alledged that the Bill was drawn by the De- 
fendank © 

(4) This was ruled upan demurrer in Elligt v. Caoper, Lord Raym: 1976, 
Bir, Hog. and fmith v. Jaryes, Lord Raym, 1484. and on error after judges 
ment hy default in Ereſkine v. Murray, Lord Raym, 164% 

(4) De la Oaurtler v. Bellamy, e Shaw. 489. In an ation upon 4 
foreign bill payable at double uſance from the date thereof, the declaration 
ſtated that the Drawer an ſuch a day drew the bill, but the date was not (es 
forth 4 an exception was taken an this ground, but by the whole court, t is 
Is well enough, we will intend {4 was dated when It was drawn"! Judgment 
for the Plaintiff, | 

(e) Anon. 14 Mod, 447+ A bill dlirefted “ ta A. or la his abſence to BY 
began thus, 44 Gentlemen pray pay, 4e, A. accepted It, and in an ation 
againſt him on his acceptance, the declaration deferibed the bill a6 direfted 
to A, without any notice of B, and Holt C. J. held it well, 


(4) Roberts v. Peake, Burr, gag. A note ſigned by the Defendant alone 
but importing in the body of it to have been made by the Defendant and 
another perſon, was declared upon as the ſeveral note of the Defendant, and 
iy was agreed that it might be declared upon according to its legal operiiion 4 
but Judgment was given for the Defendant upon another ground. 
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. Nay, where the Plaintiff in an action againſt one 
of two makers of a joint or feveral Note, ſtated that 
the Defendant and another made their certain Note, 
&c. and thereby jointly or ſeverally promiſed to 
pay, the court held it (a) well after judgment by 
default, notwithſtanding as the truth of either mem- 
ber verifies a disjunctive propoſition, the Note might 
have been joint, | 

And in an (Y) ation againſt one of the ſeveral 
makers of a joint Note, if it be ſtated as a ſeveral 
one, the objeQtion can only be taken by Plea in 


abatement, | 
A Bill or Note importing to be payable to a 
ſidtitious perſon may be ſtated to be payable to, the 


(a) Butler v. Malifſy, Str. 78. In an action on a note the declaration 

ſuted that the Defendant and another did jointly or ſeverally promiſe to pay 
and upon demurrer, the court held it bad, and the Plaintiff obtained leave 
to diſcontinue, And in Ovington v. Neale, Str. 81g, Lord Raym. 1544- 
The Plaintiff declared upon a note by which the Defendant and another 
| Jointly or ſeverally promiſed to pay; and upon error the court of King's 
| Bench held it bad, becauſe the Plaintiff had not ſhewn a title to bring a 
ſeparate action againſt the Defendant, for he only ſays he has this or ſome 
other cauſe of action i and judgment for the Plaintiff was reverſed, However 
in Rees v. Abbott, Cowp. 8ga, The declaration upon a note ſtated that the 
Defendant and another made their note by which they jointly or ſeverally 
promiſed to pay i and upon error after judgment by default, Butler v. 
Maliſſy and Ovington v. Neale, were cited as in point; ſed per Lord Manſ- 
field, 4 If or is to be conſidered in this caſe as ndisjunRive, the Plaintiff is to 
« ele, and by the action he has made his election to conſider the note av 
4 ſeveraly but in this caſe it is ſynonymous te and, and both and each pro- 
4 miſe to pay ;" judgment affirmed, 

) Per Buller J. Rees v. Abbot, ſupra, and ſee Rice v. Shute, Burn 
5611. and Abbott v. Smith, Blackit, 947. 


perſon, 
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perſon in whoſe favour the Indorſement is made of 
to (a) Bearer, 


A Bill or Note intended to h_ been made pay- 


able to A. that he might guarantee the payment to B. 
but through ignorance or tniſtake made payable to 
B. and by him indorſed to A. and then indorſed 
back by A. to B. may (6) be ſtated to have been 
made payable to A. 

The Payee of a Bill or Note payable « to hls 
order, may (e) ſtate it to have been made pay- 
able to himſelf, 

9. „ Second,” &. In an attion upon à Bill con» 
ſilting of ſeveral parts, if the Plaintiff has each part, 
it may be doubted whether he necd take notice of 
this condition, becauſe all the parts colleQively 
make an unconditional Bill; and where he has not 


(a) Vide ante p. 11, note (a), In Vere v. Lewis, ante p. 11, note (4) 
Lord Kenyon, Aſhhnrſt and Buller Js, thought that the Plaintiff might 
recover on the count which ſtated that the Bill was drawn payable to bearer, 
and in Collis v. Emett, ante p. 11, note (4) it was ſo decided, 

(% Biſhap v. Hayward, 4 Term Rep. 470, A note payable to the 
Plaintiffor order was indorſed by him to the Defendant, and indorſed back 
again by the Defendant to him theſe facts being Rated on the declaration, 
the court arreſted the judgment ; it was ſuggeſted in the argument, that the 
Plaintiff had refuſed to take the note unleſs the Defendant put his name upon 
it, and that as he was made payee, his indorſement was mere form ; and per 
Lord Kenyon, “ had it been underſtood by all parties, that the note though 
„ nominally payable to the Plaintiff, was ſubſtantially to be paid to the 
« Defendant, it ſhould have been declared on according to its legal import: 
44 as was held in Minet v. Gibſon j « name may be omitted in the declaration, 
« if the legal operation of the inſtrument requires it.“ 

(e) Frederick v. Cotton, « Show. 8. In an action again the acceptor of 
a bill it was objeRted in arreſt of judgment that the bill was ſlated to be 
; payable to the order of the Plaintiff, and no order was alleged j but the court 
reſolved without any difficulty, that money to be paid to a man's order, was 
due to himſelf j and judgment was given for the Plaintiff, 


P each 
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each part, it ſhould ſeem more corre to ſtate that 
the Drawer made his certain Bill of Exchange in 
writing in three patts, his proper hand being ſub- 
ſcribed to each of the ſaid parts, bearing date, &c. 
and directed &c. and by one of the ſaid parts 

requeſted, &c. but the form I have adopted i is the 
uſual one, 

10. Or Order,” &c. In an aftion by the 
aſſignee of a Bill or Note, it is neceſſary to ſhew 
that the Bill or: Note authorizes a transfer ; in an 
action by the Payee (a) not. 

11. Which,” &c. Except in actions againſt ac- 
ceptors, or on Bills payable within a limited time 
9 . the acceptance need not be ſtated, 

On,“ &. Where the time of payment 
N on the preſentment, this ſhould be the very 
day of the preſentment ; in other caſes, exaftneſs as 

to the day is not requiſite. | 

If however the Plaintiff allege in terms that the 
acceptance was made before the time limited by a 

| Bill for its payment, it has been laid down that he 
| will (5) be precluded from giving in evidence an 


(a) See ante p. 11, and note (a) there, Moore v. Paine, Ann. 288. In 

| error upon a judgment by default in an action on a note it was objeRed that 
it was only ſtated to be payable to the Plaintiff, and not 10 his order; but 

| by Lord Hardwicke, that has been overruled often; the judgment was 
affirmed, 

() Jackfon v. Pigott, Lord Raym, 364. 12 Mod. a12, In an aftion 

againſt the acceptor of a bill, per Holt C. J. “If the Plaintiff declares that 

' the acceptance was before the day appointed for the payment, and that the 

| « Defendant. accepted to pay according to the tenor and effect of the bill, 

| 4 and it appeass upon the evidence, that the acceptance in fact was after the 

| « day of payment, this would be agaignh the Plaintiff,” 

| | acceptance 

| 

j 

' 
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acceptance afierwards, but this may perhaps be 
doubted. - 

16.“ The Contents,” On an Indoeſement for 
leſs than the full ſum mentioned in the Bill or 
Note, the Plaintiff muſt (a) ſhew that the reſidue 
was paid. 

14. Or his Order,” Theſe (b) words are 
unneceſlary, 

A full and blank Indorſement are ſtated in the 
ſame manner. 

15. % And the ſaid Peter,” &c. Every Indorſe- 
ment efſential to a transfer muſt be ſtated ; unneceſ- 
ſary one may (c) be omitted. 

Where the Plaintiff would omit an Indorſement, 
he ſhould repreſent that which precedes it to have 


been made in favour of the perſon who is-Indorſce | 


upon that which follows, 

Thus if a Bill payable to Allen's order be in- 
dorſed by him in Blank, and delivered to Bradley, 
and indorſed by Bradley to Carter, if Carter would 
omit ſtating Bradley's indorſement, he ſhould ſtate 
that Allen indorſed it immediately to him. 


(a) Hawkins v. Gardner, 12 Mod, 219, The declaration ſtated that the 
Defendant drew a bill for 460. 19s. payable to Blackman or order; and that 
Blackman indorſed 4g. 45. thereof to the Plaintiff ; the court held that an 
indorſement for part only of what was due upen the Bill was bad, and ſaid, 
if Blackman had brought an action tor part, he muſt have acknowledged 
tisfaRion for the reſidue, | 

(5) Vide ante p. 18. 

e) In Peacock v. Rhodes, ante p. 32. note (a), the bill was payable to 
Jogham, and indorſed by him and by John Daltry; che Plaintiff declared as 
Jodorſce of Ingham and recovered. 

16. « Of 


P 2 
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16, « Of which,” &c. This (a) RN is 


unneceſſary, 4 
17. * That an uſance,” &c. A negleft to fhew 


the duration of an uſance is (6) fatal upon de- 


murrer, (unleſs perhaps where it is alleged that the 
Bill was preſented on the day it was payable) | but 


upon demurrer only. /c). 
18. And thaty &c. In an ation againſt the 


maker of a Note or the acceptor of a Bill (except 
(d) on an acceptance at the houſe of a ſtranger) the 
preſentment 1s never ſtated. 

In an ation againſt the Drawer of a Bill, or the 
Indorſer of a Bill or Note, it is eſſential to ſtate 
either that (e) the Bill or Note was preſented, 


(a) Anon. Pract. Reg. 358. In an action by an Indorſee of a note againſt 


the maker, the Defendant demurred, and ſhewed for cauſe, that it was not 
alleged that he had notice of the indorſement; but by the court, there is no 
need of notice. Judgment for the Plaintiff. 

(6) Buckley v. Campbell, Salk 131. The Plaintiff declared upon a bill 
drawn at Amſterdam and payable in London at two uſances, and did not 
ſhew what the two uſances were; and the court gave judgment for the De- 
fendant, becauſe they could not take notice of foreign uſances, which are. 


longer in one place than another. 

(c) Smart v. Dean, 3 Keb. 645. In an FORE on a bill from Paris pay- 
able here at double uſance*the Defendant pleaded payment, and on iſſue 
taken thereon, gemurred, and objected that it was not alleged that double 
uſance was two months; ſed non allocatur, © It being a know term among 
« merchants, that uſance is a month, double two months; and being averred 


«© he had not paid in two months, it is well enough, the Defendant having 
„ waived advantage hereof by pleading payment ;'* but by Twyſden J. 


had it been on Demurrer to the declaration, the Plaintiff ſhou 
averred a particular cuſtom that uſance ſignifieth a month. Judgement for 


the Plaiatiff. 
(4) Vide Biſhop v. Chitty and Smith v. ny la Fontaine, ante p. 78. 


mote (a). . 
(e) Mercer v. 2 2 Show. 190. The declaration . the 


Drawer of a bill, ſtated that the Drawee did not accept, but did not allege 
that 


have” 


; 


(209) 
that the (a) Drawee or maker could not be found, 


or that the Defendant had he paid the Bill would 


have bad no remedy againſt them. 
If the Drawee or. maker cannot be- found it is 


(b) ſufficient to aver generally that he was not 
found, without ſtating that any inquiry was made 


after him. 
On an Allegation that the Bill or Note was pre- 


ſented, and acceptance or payment refuſed, the 


that the bill had been ſhewn or tendered to him; and upon demurrer on 
this account the omiſſion was held fatal, for otherwiſe it would be in the 


Plaintiff's pewer to charge the Drawer, when perhaps the Drawee was ready 


to pay the money according to the tenor of the bill, if it had been tendered 
to him. 

RKuſhton v. Aſpinall, Dougl. 654.680. In an action by the Indorſee of a 
bill payable three months after date againſt the Tndorſer, the declaration 
ſtated that the bill after the making thereof, to wit, on the ſame day and year 


aforeſaid, (referring to the day the bill bore date) was preſented for c- 


ceptance and accepted, yet the Drawer although afterwards, to wit, on the 
ſame day and year aforeſaid requeſted, did not pay, of which the Drawer, the 
Payce, and firſt Indorſer and the Acceptor had notice; by reaſon whereof 
Defendant became liable to day, and being fo liable on the ſame day and 
year promiſed to pay. After verdict and judgment for Plaintiff, the court 
of King's Bench upon a writ of error brought, held the declaration bad, 
becauſe it did not ſhew that payment was demanded of the acceptor when 
the bill became due, or that notice was given ts the Defendant of his refuſal 
to pay, and that though it was ſtated that he had promiſed to pay, that pro- 
miſe was ſtated as an inference of law, and the declaration did not contain 
premiſes from which that inference could be drawn ; we the judgment 


was reverſed. 

(a) Vide ante p. 58. 
(s) Starke v. Cheeſman, Carth. 309. In an action upon a billdrawn by 
the Defendant on C. C. of Radcliffe London the declaration merely ſtated 
that the ſaid C. C. at Radcliffe aforeſaid or elſewhere within the kingdom of 
England was not found, and after judgment by default it was objefted in 
arreſt of final judgment that it was not ſhewn that any inquiry had been made 
after Wk, but it was anſwered, that it was according to the cuſtom among 
merchants, and the common form in the like caſes, and judgment was given 


for the Plaintiff. 


Plaintiff 


— —— —— — 


( 110 ) 


Plaintiff cannot (a) give in evidence that the Drawee 
or maker could not be found, 

In an Action againſt the acceptor of a Bill or 
maker of a Note payable on demand, a (6) pre- 
ſentment need not be ſtated, | | 

19. „On,“ &c. Unleſs there is an expreſs aver- 
ment that the preſentment was made on the day 
when the Bill or Note became payable, this (c) 
mult be that very day; where there is ſuch aver- 
ment, exactneſs as to the day is I apprehend, im- 
material, * | 

20. Neither,” &c. Where the Plaintiff ſtates 
that the ſum of Money mentioned in the Bill was 
not paid, this allegation is not (d) neceflary, 


(a) R. Leeſon v. Pigott, Sittings after Trinity 1788. 

(5) Rumball v. Ball, 20 Mod. 38. Debt upon a note by which the 
Defendant acknowledged himſelf indebted and promiſed to pay on demand:; 
it was urged in arreſt of judgment, that it was not alleged that there had been 
a demand; but the court held the allegation unneceſlary. 

(e) See Ruſhton v. Aſpinall, ante p. 109. 

(d) Starke v. Cheeſeman, Carth, 309. The declaration tated that the 
Defendant made three bills of exchange, all of the ſame date and contents, 
and by the ſecond required the Drawee (the firſt and third of the ſaid bills 
not being paid) to pay &c. that the Drawee was not to be found, and the ſaid 
ſam of Money in the ſaid bill mentioned was not paid ; aſter judgment by 
default, it was objected in drreſt of judgment, that there was no averment, 
that the firſt and third bill were not paid, but it was anſwered, that the allega- 
tion that the money in the ſaid bill mentioned was not paid, ſupplied the want 
of the averment, becauſe the ſum was the ſame in all the bills, and the 
Plaintiff had judgment. ' 

Eaſt v. Eſſington, Lord Raym. 810. Salk, 130. Aſſumpſit againſt the 
acceptor. of the following bill, © Pray pay this my firſt bill of exchange, the 
ſecond and third not being paid : after verdiR for the Plaintiff, it was moved 
in arreſt of judgment, becauſe there was no averment that the ſecond and 
third were not paid ; ſed non allocatur, for per curiam, though it had been 
in upon Demurrer, yet it is aided by the vetditt ; for if the ſecond or third 


had been paid, the jury would have found non aſſu myſſt. 
| 88 : 81, Nor,” 


( 111 )) 


21. „ Nor,” Ke. This (a) allegation is un- 


neeeſſary. | 
22, „ Proteſted,'* &c, The proteſt (b) need not 


be ſtated in an action on an Inland Bill, in an ation 
on a foreign one che Plaintiff (c) muſt either ſtate it 
or (d) ſhew «that it was not neceſſary ; but the 
omiſſion can (e) only be taken advantage of by a 
ſpecial Demurrer. 

In ſtating the proteſt if the Plaintiff allege, * that 


« (f) he proteſted the Bill or cauſed it to be proteſted,” 
it will be unobjeftionable if the Defendant pleads 


% 
Over. 


Wegers loſſe v. Keene, Str. 814. Ia aſſumpſit againſt the acceptor upon 3 
bill by which the Drawer requeſted him to pay © that his firſt bill (his ſecond 
not being paid”) the declaration ſtated that the Defendant promiſed to pay 
the money, but had not, the Defendant pleaded an inſufficient plea, and upon 
demurrer to the replication objected that there was no averment that the 
ſecond bill was not paid, but the objection was overruled, and judgment 
given for the Plaintiſt. 

(a) Vide poſt c. 6. 

(6) See Brough v. Parking, ante p. 95. note (6), 

(e) Solomons v. Staveley, cited Dougl, ad ed. 684. n. 144. The court 
held on the authority of the precedent in Dunſtar v. Pierce, Lill. Ent. gg. 
that the negleR to allege a proteſt in an action on a foreign bill, was matter of 
forr only, and could not be taken advantage of on a general demurrer. 

(4) In Rogers v. Stephens, ſupra p. 78. note (d) Lord Kenyon and 
afterwards the court held a proteſt for non-acceptance not neceſſary to ſupport 
an action againſt the Drawer, becauſe it appeared he had no effects in the 
hands of the Drawee. 

(e) Witherby v. Sarsfield, 1 Show. 125. The declaration upon a foreign 
bill Rated that the Plaintiff ** proteſted it, or cauſed it to be proteſted ; the 
Defendant pleaded that he was not a merchant, and upon demurrer had 
judgment, A writ of error was brought, and it was then for the firſt time 
urged that the allegation that the Plaintiff proteſted the bill, or cauſed it to be 
proteſted, was uncertain, but the court thought it well enough, reverſed the 
Judgment below, and then judgment was given for the Plaintiff, 


ag. „ Notice,” 


( 112 ) 


23. Notice, If the Defendant is primi facie 
intitled to notice, it is eſſentially neceſſary to ſtate 
that he had (a) notice, or to ſhew that he was not 
intitled thereto. 

24. * To. the ſaid John,” In an aQtion upon a 
Bill or Note ſtated upon the count to be payable to 
the order of the Plaintiff, it is ſometimes (6) uſual, 
though (c) unneceſſary, to inſert here an allegation 
that the Plaintiff made no order; but the (d) better 
way upon a Bill or Note made ſo payable is to ſtate 
according to the legal operation that it was made 
payable to the Plaintiff, and then this allegation 
would be impertinent. 

23. When,” &c. In an aQtion againſt the ac- 
ceptor of a Bill or maker of a Note not payable 
immediately upon preſentment, inſtead of alleging 
that the Defendant became liable, and promiſed to 
pay when he ſhould be thereunto afterwards re- 
queſted, he is ſtated to have become liable, and 
promiſed to pay according to the tenor and effect of 
the Bill and acceptance in the one caſe, and of the 
Note in the other. 

26. „ And,” Kc. This clauſe is unneceſſary in 

an action againſt either the (a) acceptor of a Bill 


(a) dee Rufhion v. Afpinall, ante p. 169: 

(4) ti was done in Fiſher v. Pomfret, Gerth 40g. 

(e d) Vide Frederick v. Cotton, ante p. 195: note (e). 

(e) Wegersloffe v. Keene, Bir. 814: , In affumpſit againfi the acceptor an 
obje&ion was taken io the promiſe as Rated ] fed per Foriefeus J. 4 The 
ei Plaintiff need not fer out any promife. Lowther v. Conyers, which was 
i upon f promiffory nete, and they left out fuper fe affumpſit, and yet it 
i was held well enough, ig the law raifes a promiſe,” 


( 113) 


or the maker of a Note; and it may be doubted 


whether (a) it is eſſential in any other. 
27. „ And the ſaid,” &c. This averment is not, 


I apprehend, ever neceſſary ; the want (6) of it is 
certainly cured by verditt. 


(a) Starke v. Cheeſeman, Carth. gog. Salk 128. After judgment by de- 
fault in an action againſt the Drawer of a foreign bill it was objected in arreſt 
of judgment, that it was not ſtated in the declaration that the Defendant 
promiſed to pay the money after the proteſt made, but it was anſwered, that 
the law did raiſe the promiſe upon the cuſtom of merchants, and therefore 
it was not neceſſary to lay an actual promiſe, and the Plaintiff had judg- 
ment. 

(6) Simmonds v. Parminter, 1 Wik. 185. 4 Bro. Parl. Cas. 604. The 
declaration upon two foreign bills for the payment of 4000 and gooo dollars 
did not ſtate what their value was, and after a demurrer this was urged as a 
ground to arreſt the judgment; but the court gave judgment for the Plaintiff, 
and upon a writ of error that judgment was affirmed. 


CAP, 


( 114 ) 


CAP. VI, ER. 


Of the Evidence neceſſary to intitle the Plaintiff to 
recover upon a Bill or Note, and the Defence which 


may be ſet up again him, 


To recover in reſpe&@ of a Bill or Note upon a 
count for money lent, money paid, or money had 
and received, the Plaintiff muſt prove ſuch of thoſe 
facts which are not admitted, as he ought to ſtate 
upon a ſpecial count; and upon a ſpecial count, he 
muſt prove ſuch of the facts which are not ad- 
mitted as appear upon the face of that count 
neceſſary, 

An acceptance admits the ability of the Drawer 
to make the Bill, and, if made after ſight of the 
Bill, his (a) ſignature ; an indorſement admits the 


(4) Wilkinſon v, — Str, 648, In an ation againſt the the ace 
ceptor of a Bill, Raymond C. J. allowed the Plaintiff 10 read the bill with 
out proving the Drawer's hand becauſe he thought the acceptance a ſufficient 
acknowledgement on the part of the Defendant, but he feld it would not be 
concluſive 4 and If the Defendant could ſhew the contrary, the reading the 
bill ſhould not preelude him, Bee Cooper v. Le Blanc poſt 119, note (e). 
Jenys v. Fawler, Str, 946. In an aftion againſt the acceptor of a bill, 
Reymond C. J. held it was not neceſſary for the Plaintiff to prove the 
Drawer's hand, and on the Defendant's offering to call witneſſes to (wear they 
believed jt was not the Drawer's hand, the Chlef Juftice would not admit. 
the evidence, and he inclined Rirongly that aftual proof of forgery would not 
excuſe the Defendant, 
Frice v. Neale, Burr, «984 Black}, 390 Two forged billy were drawn 
upon 


(115) 
ability and (a) ſignature of every antecedent 


party. 
But an acceptance, though made after ſight of an 
indorſement does not admit the ability or (6) figna- 


ture of the Indorſer, 


upon the Plaintiff, which he accepted and paid j on diſcovering the forgery 
he brought, this scon for money had and received to recover back the 
money, but on u caſe reſerved, the court held It would not lie i and Lord 
Mansfield ſald, 4 It was Incumbent on him to have been (atlefled before he 
4 agcepted or paid them, that the bis were the Drawer's hand !“ and in 
Smith v. Cheſter, 1 Term Rep. 645. Duller J. fe, When » Bill is pre- 
4 ſented for acceptance, the acceptor looks to the hand writing of the 
%% Drawer, Which he is afterwards preeluded from diſputing, and it lu on that 
account that he is liable, even though the bill is forged,” | 

{a) Lambert v. Pack, Salk, 16. Lord Raym. 443 18 Mod, 844 Holt, 
11 In au ation againſt the Indorſer of u bill, Holt C. J. ruled that it was 
not neceſſary to prove the Drawer's hand, for though the Þill was forged, the 
Indorſer would be liable, 

Williams v. Seagrove, 6 Barnard, B, A. 04, A rule was made abſolute for 
delivering up « tote to an Indorſoe, though It was proved to have been 
forged, upon the ground that he might not wih ſtand ing bring aRions upon it 
againſt the Indorſers, See alſo Bir, 44%, 

(4) Smith v. Cheſter, 1 Term Rep, O44. In an ion by the Indorſes of 
a bill againſt the acceptor, the Plaintiff was non-(ſulted becauſe he could not 
prove the hand writing of the firſt Indorſer, though the Indorſement was on 
the bill at the time of the acceptance. A motion was made to (et aſide the 
non»(ult on the ground that as the Indorſement was on the bill when It was 
accopied, the acceptance admitied It, but the court thought it did not, bes 
cauſe the aecepier only looks to the hand-writing of the Drawer, and (441 
he | afterwards precluded from diſputing, Rule diſcharged, 

Carvick v. Viekery, Doug), 690-636. N. 194 inte p, 37, Sete (4), A bill 
payable to the order of Father and Son, who were not partners, was In- 
dor ſed hy the gon only, after which it was preſented, and the Drawee wrote 
upon it a direction to his Banker to pay it, In an ation againſt the Drawes 
the queſtion was, Whether the Indorſement by the gon alone war ſufficient ) 
and Willes J. inclined to think the order to the Banker was 8 recognition of 
the Indorſement, But Aſhhurſt and Buller Js, thought not, However in 
Hankey v. Wilſon, Bey. 88g. in an aftion by the Indorſee of 8 bill againſt 

Qn the 


( 416) 


In an ation therefore againſt: the acceptor of a 4 
Bill or maker of a Note, the Plaintiff muſt prove 
the Defendant's ſignature, and the neceſſary indorſo- 
ments; and in the former caſe, if the acceptance 
was made without fight of the Bill, the ſignature of 
Drawer; in an aktion againſt the Drawer of a Bill, 
or the Indorſer of a Bill or Note, he muſt prove 
the Defendant's ſignature, the neceſſary indorſe- 
ments between him and the Plaintiff, the preſent- 
ment, the non-gcceptance or non-payment, and 


the notice for not giving it. | 
In the caſe of a foreign Bill, if the Plaintiff, 


is bound to prove notice, he muſt alſo prove a 


proteſt, a 

Aſter a transfer by delivery by a perſon not In- 
titled to make ſuch transfer, and ſubſequent holder 
muſt (a) prove that either he or ſome intermediate 
perſon between him and the perſon who ſo tranſ. 
ferred it took the Bill or Note bonk fide, and gave 
« valuable conſideration for it. 


the neceptor, there was no aftual proof of the hand writing of one of the 
Indorſers, but it appearing , that the Indorſement was upon the bill when 
the Defendant accepted it, ad that he promiſed to pay it; Ryder C. J. left 
the cafe to the Jury, who found for the Plaintiff, and upon a rule to ſhew 
aufe why there ſhould not be u new trial, the court thought it « queſtion 
for the jury, Whether the acceptance and promiſe did not amount to an ad» 
miMon that the name of every Indorſer was authentic 7 and refuſed the rule. 
4e) Vide Anon, Miller v. Race, Grant v. Vaughan, ante p. 36. note (4 
Peacock v. Rhodes, ante p. 96, note (4). | 


It 


(17) 


It is laid down in (a) ſome caſes, that in an 
aon againſt the Indorſer of a Bill, the Plaintiff 
mult prove an application to the Drawer for Pay- 
ment; but that he need (6) not is now very fully 


lontled, _ 
A confeſſion of his ſignature is ſufficient evidence 


(e) againit the party making it, but (d) not againſt 
any other party; and it is (e) ſufficient, though 
made pending a treaty for a compromiſe, 

In an aktion againſt the Drawer of a loſt Bill, 
Holt, C. J. (/) held proof that the Deſendant 
owned he had made the Bill ſufficient, 


la) Vide Burr, 611, 

(% This was decided after two arguments In the caſe of « foreign bill In 
Bromley v. Frazier, Str. 441, and in the caſe either of « foreign or inlaud 
bill, but which does does not appear In Lawrence v. Jacob, tr, gig. and in 
the eaſe of an inland bill, Heylin v. Adamſon, Burr. 66g, 

(e) Cooper v. Le Blanc, Str. 1051. The Plaintiff on diſcounting a note font 
to the Defendant to know whether an indorſement upon it was his, and the 
Defendant fald it was, and the note would be pald when due be would 
not withſtanding have given evidence by ſimilitude of hands that the Indorſe- 
ment Ws a forgery; but Lord Hardwicke would not allow it i he ſeemed 
inclined however to admit proof of actual forgery, but the Defendant could 
not adduce it, and the Plaintiff had a verdidt. See Wilkinſon v. Lutwidge, 
ante 114, note (a). 

(% Hemmings v. Robinſon, 1 Barnes, 37. In an aftion by the Indorſee 
of a note againſt the maker, it was reſerved as a point whether the nacknow+ 
ledgement of an Indorſer was ſufficient evidence to prove his indorſement z 
and the court held not. dee Gray v. Palmer, p. 118, note (c). 

(e) Waldridge v. Kenniſon, Eſpinaſſe 149+ In en action againſt two as 
uceeptors of a bill, the only evidence of the ſignature by one was an ad» 
miſſion he made pending a treaty for ſettling the cauſe j it was objefted that 
this admiſſiog ought not to be received in evidence, becauſe it was made 
under the faith of a compromiſe; but Lord Kenyon held that the admiſſion 
of a hand-writing might be received in evidence, though it was made vader 
faith of a compromiſe, and he admitted it accordingly, 

(f) This was the caſe of Hart v. King, 12 Mod. gog. 


80 


( 118 ) 


Soin an aftion againſt an Indorſer, proof that 
the Defendant admitted to have received à Bill 
correſponding with that upon which the aQtion 
was brought, that after iſſue joined he had declared 
that he came to town to haſten the trial of a, cauſe 
brought againſt him on an indorſement he had made 
upon a Bill, and that he carried the cauſe down by 
proviſo, was (a) held ſufficient, 

But in an action by the Indorſee of a Bill againſt 
the Drawer, proof that one of the Indorſers had 
confeſſed his ſignature (6) is inſufficient, and In an 
aftlon againſt ſeveral Drawers, Indorſers or Ace» 
ceptors, an admiſſion upon the pleadings by one 
of hls ſignature will (e) not exempt the Plaintiff 
from proving it againſt the others, If they conteſt It. 


fa) Dale v. Lubbock, 4 Barnard, N. R, 199, In an aftion againſt an 
Inder ſer the evidence was, that he had written a letter lating that he had 
received a bill from A, upan HB, bearing date ſuch s day, and payable te him 
or order fix months after date (in all which circumſtances the hill Rated in 
the letter carreſpanded with the bill declared upon) but nat mentioning the 
ſum, that he had ſaid he came up to town ta haſten on the trial of an gelen 
brought againſt him an an indarſement he had made upan g bill, and that in 
fuRt he carried dawn the cauſe by proviſe, and Raymond C. J. held this 
ſufficient evidence ta prove that the Defendant indorſed the bill flated j and 
the jury found for the Plaintiff, | 

(% Hemminga v. Robinſon, p. 144, note (). 

(c) Gray v. Palmer, Eſpinafſe 18g, Alon againſt James Palmer, John 
Palmer and Hodgſon, as makers of « note; Hodgſon pleaded u Judgment 
recovered, and esch of the Palmers non-aſſumpſit ; upon the trial on the 
non-aſſumpſits the Plaintiff proved the ſubſcription by each of the Palmers, 
and there reſted his caſe, The Palmers contended that he ought to prove 
Hodgſon's ſubſcription al ſo, but the Plaintiff inſiſted that that was admitted 
by the plea of nul-tiel record i Lord Kenyon, however, held that it was only 
admitted as againſt Hodgſon not againſt the Palmers, and that the Plaintiff 
could not recover againſt them without proving it. Th 

| e 


( 119 ) 


The ſignature of a Partner or Servant, importing 
to have been made on the Partnerſhip or Maſter's 
account, is to be conſidered as the ſignature of the 
(a) Partnerſhip or Maſter. 

On a ſignature by a Servant, the Servant's 
authority muſt be proved, 

An authority by Parol is (b) ſufficient, 

Subſequent aſſent is (c) evidence of precedent 
authority, 

Uſual employ is evidence (d) of a general author» 
ity and a general authority ls ſuppoſed to continue 
until its Yetermination Is notorious, 

Therefore after the diſcharge of a ſervant uſually 
employed, a (e) man will be bound by his ſignature 
until his diſeharge is generally known, 

Where notice is to be ſent by the poſt, proof of 
putting it Into the poſt ls (/) ſuffielent, 

Produktion of the inſtrument is (g) ſufficient 
evidence of a proteſt, 


(4) Vide Pinkney v. Hall, Lord Raym. 195. Smithy, Jarves, Lord Raym, 
$484: Carvick v. Vickery, Daugl. 690, u. 134 

U 12 Mad, 464, | 

(e) Comb. 450. 

(d) 18 Mod, 348. Malyncs, B. g. e, 3, J. 6. p. 64, 10 Mod, 116, 

(e) Vide Beawes, 6. 81, P. 443. Molloy, B. 8, e. 10, 4. a5, 

(f) Saunderſon v, Judge, ante p. 77. note (6), 

(s) Anon. 14 Mod, g45. To prove a proteſt the Plaintiff produced n 
inſtrument atteſted by a Notary Public, and though it was infifted that he 
ſhould prove this inſtrument, or at leaſt give ſome account how he came by 
jt, Halt C. J. ruled that it was not neceſſary, 


On 


( 120 ) 


On a judgment by default in an action upon a 
Bill or Note, no (a) evidence need be given, 


The court (6) will therefore upon ſuch judg- 


ment, even in aſſumpſit, if the Bill or Note is for 
the payment of Britiſh Money, refer it to an afficer 
to aſcertain the ſum due for principal, intereſt, and 
charges, and give the Plaintiff final judgment with- 
out a Writ of Inquiry, 


te) Nevis v. Lindfell, Sir, 2199, On excenting a welt of inquiry In an 
whtion on a Note, the Plaintiff did not produce the (ubſeribing witneſs, but 
offered other evidenee that i was the Defendant's hand, and the court held 
Hat (ufficient, 44 For the note being (#4 owt in the deelaraien is admitieds 
4 and the auly uſe of producing u i4 e fee whether any payment is in⸗ 
« dorſed upon it.“ 

Mills v. Lyne. B, N. H. of G, III. Onawritof inquiry ia an aftion 
upan a nate, the Sheriff directed the jury ta give nominal damages only 
becavſe the Plaintiff could not prove the nate, Lawrence infifted thay the 
Plaintiff was Wound to produce the note (becauſe a receipt of part might 
have been indos ſod therean) and ta prove the Defendaut's ſignature j but per 
Buller J. „ If you had paid part you might have pleaded it, but you have 
n let judgment go for the Whale and the court ſet aſide the inqui ſition. 


Green v. Hearne, g Term Rep, 901. Upon a rule niſi to let aſide an 


Inquiſition againſt the acceptor of a bill of exchange, it wa urged that the 
bill though produced before the jury was not proved, but the court held that 


by ſuffering the judgment the Defeadant admitted the acceptance uf the bill, 
and that he was liable to its ambunt, and Buller J. ſaid, 4 the only reaſon 


« of producing the bill is to ſee whether any part of it is paid.“ 

(% Shepherd v. Charter, Term Rep. 27; . The Defendant having ſuffered 
judgment by default in an action on a bill, the Plaintiff obtained a rule to 
ſhew cauſe why it ſhould not be referred to the maſter to compute what was 
due for principal and intereſt, The rule was oppoſed upon the general 
ground that a reference in ſuch caſes was improper, but the court thought 


otherwiſe, and Groſe J. obſerved that the Judges in the Common Pleas gave 


the caſe before them great conſideration before they referred the que ſtiou 
to one of the Prothonotaries, and the rule was made abſolute. The ſame 
had previouſly been done in Raſhleigh v. Salmon, H. Bl. 266. Andrews v. 
Blake, 1 H. Bl. 529. Longman v. Fenn, 1 H. Bl. 341. and it is now every 
day's practice in the King's Bench and Common Pleas ; but not in the 
Exchequer, Vide Chilton v. Harborg, 1 Anſtr. 249. 


But 


« 101 


But the (a) court will not refer it, if the Bill of 
Note is for the payment of Foreign Money, 

The only ſpecies of defence to an aQtion in reſpe& 
of a Bill or Note neceſſary to be mentioned, is that 
which is founded upon the (b) want of a con» 
fideration for giving or transferring it, or an Illega- 
lity in the conſideration upon which it la given or 
transferred, 

The (e) debt of a third perſon, or a debt barred 
by (d) the ſtatute of limitations, by a diſcharge 
under an Inſolvent or fugitive Act, by a (e) Bank- 
ruptey and Certificate, or by a compoſition, is a 
good conſideration, | 

But the conſideration of (/) ſigning a Bankrupt's 


(a) Mavnſelly, Lord Maſſarecne, g Term Rep, 87, The court diſcharged 
a rule niſi for referring it to the maſter to compute principal, intereſt and 
coſts upan © bill of exchange, becauſe the bill was for the payment of 
200. Iriſh money. 

(5) Jeffries v. Auſten, Str. 647. In an aftion by the Payee of u note 
againſt the Maker, Eyre C. J. of the Common Pleas allowed the Defendant 
to prove, that it was given az a reward in caſe the Plaintiff procured the De- 
fendant to be reflored to an office, and that the Defen dant was not reſtored, 
and on this proof the Defendant had a verdict. 

(e) Popplewell v. Wilſon, Str. 664. A. gave anote to pay ſo much to B. for 
a debt due from C. to B,—and on error it was objeRed that the debt of 8 
third perſon was no-conſideration z but the court thought otherwiſe, and the 
judgment was affirmed. - | 

(4) Vide Lord Raym. 369. 6 Mod. 309. Burr. 2630. Blackſt. 70g 
Cowp, 290. 5 | 

(e) Trueman v. Fenton, Cowp. 544 Birch v. Sharland, 1 Term Rep. 
715. Cowp. 290. x 

(/) Sumner v. Brady, 1. H. Bl, 647. 


R - Certificate, 


(480) 


Certificate, or withdrawing a Petition (a) againſt 
u, or 5) joining in the acceptance of a compolidon, 

Pal} (e) ſeduQion is a good conſideration ? fyture 
(8) proſtitution an illegal one. 

Dropping (e) a criminal proſecution, | or. ſup» 
preſſing evidence thereon, a (/) recommendation to 
an office in the King's Houſehold though of a 
private nature, and not within the ſtatute of the gth 
and 6th Edw. III. a (g) ſmuggling | an (kh). uſuri. 
ous or a (i) ſtock Jobbing contract, is an illegal 
configeration, 

So money loſt by gaming, (except (4) in ſome 


(a) By zth G. II. e. 30. F. 11. It is enacted, that every bill, note, 
contract, agreement or other ſecurity whatſoever, to be made or given by 
any bankrupt, or by any other perſon, unto or to the uſe of or in trufl for 
any creditor or creditors, or for the ſecurity of the payment of any debt or 
ſum of money due from ſuch bankrupt at the time of his becoming bankrupt, 
or any part thereof, between the time of his becoming bankrupt and ſuch 
bankrupt's diſcharge, as a conſideration, or to the intent to perſuade him, 
her, or them to conſent to or ſign any ſuch allowance or certificate, ſhall be 
wholly void and of no effect j and the monles thereby ſecured or agreed to 
he paid ſhall not be recovered or recoverable, and ſee Smith v. Bromley, 
Dougl. 670. | 

, Spurrett v. Spiller, 1 Atk. 10g. Cockſhoit v. Bennett, » Term Rep. 
763. Jackſon v. Lomgs, 4 Term Rep. 166. Cooling v. Noyes, 8 Term 
Rep, 86g. 

(e) Annandall v. Harris, a P. Wms. 438. Cny v. Rooke, Forreſt 135 
Turner v. Vaughan, 6 Wils. 399. | | | 

(d) Walker v. Perkins, Burr, 1468, 

(e) g F. Wins, 49. Collins v. Blantern, « Wils, $49 

(/) Harrington v. Du Chatel, Bro. C. C. 114. 

(g) Guichard v. Roberts, Blackſt. 445. 

(4) 18 Ann, St. 8. e. 16, poſt 146, note (). 

(i) y Geo, II. e. 8, 


(4) 9 Ann. e. 14-4, 9. 


( 14g ) 
part of a Royal Palace in which the King is 


then aQually reſident, the Freehold and inheritance 


of which part is in the Crown, and which lu not in 
leaſe) or betting on the ſides of perſons to gaming, 
money knowingly lent for ſuch gaming or betting, 
or money lent at the time and place of ſuch play to 
any perſon either then gaming or betting, or who 
ſhall, during the play, play or bet, is (a) an illegal 
conſideration, 

Cricket, (b) a Horſe Race, or (c) a Foot Race 


againſt tilpe, is a game: inſuring (d) in | the lottery 


not, 

No perſon can inſiſt upon a want of coriſidera- 
tion, who has himſelf reccived one, nor can it ever 
be (c) inſiſted on, if the Plaintiff or any interme- 


diate party between him and the Defendant took 


the Bill or Note bonk fide, and upon à good con- 
ſideration, 


(4) g Ann, e. 14 4. 4, 
) Jeffryes v. Walter, 1 Wilk. anc. 

(e) Lynall v. Longbotham, a Wil, 36. 

(4). Lewis v. Piercy, 1 H. Bl. 29. 

(e) Morris v. Lee, B. R. H. a6 C. 111, la an aQion by the Indorſee 

againſt the maker of « note thirteen years old, the Defendant obtained a 
rule niſito ſer aſide a judgment by default on an affidavit by a third perſon, 
that he believed the Defendant was ſwindled out of the note, An affidavit 
was made on the other ſide, that the Plaintiff took the note bond fide, and 
gave a valuable conſideration for it and the court held, that however ima 
properly it might have been obtained, a third perſon who took it fairly and 
gave a conſideration for it, was inti led to recover, and diſcharged the rule. 


And ſee Com. 43. Term Rep, 40. a Term Rep. 91. 6 Ack. 184. Bull 
Nid Prius, 874+ 


R ag In 
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(124 ) 


.'In, thoſe caſes in which a Defendant might inſiſt 
upon a total want of conſigeration if there really 
was none, he (a) may ſhew that the conſideration 
does not extend to all the money payable by the 
Bill or Note, and (a) the Plaintiff ſhall only recover 
for the reſidue, 

Wherever the Defendant might inſiſt that there 
was, no conſideration, he may inſiſt that the con» 
ſideration was illegal; and in thoſe caſes in which 
the Legiſlature has declared that the illegality of 
the . conſideration ſhall make the Bill or. Note 
abſolutely void, he (ö) may inſiſt upon ſuch 
| Illegality though the Plaintiff or ſome party between 
him and the Defendant took the Bill or Note 


fa) Barber v. Backhouſe, Peake, 61. In an len on a bill of en- 
change by the Payee, the Defendant pald part of the money into court, 
and It appeared upon the trial that there was no conſideration for the ether 
part, Law however urged that the payment of the money into court ade 
mitted the bill was good for part, and if It was good for part, it was good in 
toto j but Lord Kenyon declared himſelf clearly of a contrary opinion upon 
which the Jury found for the Defendant, and this cafe being afterwards 
mentioned by Lord Kenyon in the courſe of argument, Law faid he wi 
perfeRly ſatisfied with the deciſion, 

Ledger v. Ewer, Peake, 816, In an „los by the Payee of a hill 
vgainſt theacceptar, the canſtderatian appeared io be that the Plaintiff had taken 
the Defendant into partnerſhip; but on the Defendant's friend's advice he broke 
off the connection j there was evidence of fraud on the Plaintiff's, part in 
drawing the Defendant into the engagement, which Lord Kenyon left to the 
jury; but he told them if they were againſt the Deſendaut on the evidence of 
fraud, they ſhould take into conſideration the damages the Plaintiff had, 
really ſuſtained by the non-performance of the contract, and were not 
obliged to find the whole amount of the My the jury however found for 
the Defendant, . 

(5) Vide Bowyer v. Bampton, and Lowe v, * infra p. 1954 note (c) 


396, note (4). bo | 
od. 


( 18g ) 


bond fide and gave a valuable conſideration for 
it, 

Thoſe caſes are, where the conſideration is 
either (a) wholly or in part (6) ſigning a Bank- 
rupt's Certificate, money (c) loſt by gaming as, 
aforeſaid, or betting on the ſides of perſons ſo 
gaming, money knowingly lent for ſuch gaming 


(a) Robinſon v. Bland, Burr, 1099, A bill of exchange was partly for 
money lent at the time and place of play, and partly for money loſt at play 
and on a caſe reſerved the court held that the Plaintiff could recover nothing 
—— but that he might recover the money lent on d count for 
money lent, 

(4) Vide gth G+ II. 6. go. .. Th ante p. 191, note (/). 

(e) By gin Anne e, 1 V1. It is enafted that all notes, bills, or other 
ſeeurities whatſoever, given, granted, drawn or entered Into, or exteuted by 
any perſon or perſunt whatſoever, where the whole or any part of the con» 
ſideration of ſuch conveyancn or ſecurities ſhall be for any money, or other 
valuable thing whatſoever, won by gaming or playing at cards, dice, tables, 
tennle, bowls, or other game or games what ſaever, or by batting on the ſides 
or handy of ſuch as do game at any of the games aforeſaid, or for the reim« 
burſing or re-paying any money knowinzly lent, or advanced for ſuch 
gaming or betzing as aforeſaid or lent or advanced at the time and place of 
ſuch play, wo any perſon or perſons fo gaming as aforefald, or that hall 
during ſuch play, fo play or bet, ſhall he utterly void, fruſtrate, and of none 
effect, to all intents and purpoſes What ſoever. 

Bowyer v. Bampton, Str, 4135, Several notes given by Bampton to 
Church far money lent to game with, were indorſed by Ohurch to the 
Plaintiff for @ full and valuable conſideration, and the Phintitf had no 
knowledge that any part of the conſideration from Church to Bampton was 
money lent for gaming; and after two arguments upon a caſe reſerved the 
court held that the Plaintiff could not maintain the action for it would be 
making the notes of uſe to the lender, if he could pay his debts with them, 
and it would tend to evade the act, on account of the difficulty of proving 
notice on an Indorſce ; and the Plaintiff would not be without remedy, for 
he might ſue Church on his indor ſement. 


or 


(186 ) 
or betting, money lent at the time and place of 
ſuch play to any perlon either then gaming or 
betting, or who ſhall, during the play, play or 
bet, or (a) money lent on an uſurious contratt, 
But if the - conſideration upon which a Bit or 
Note was made is not Illegal, an illegality in the 
conſideration upon which it 18 afterwards transferred 
will be no (6) defence, if the Plaintiff took it bona 
fide, and upon- a good conlideration, 


(e) By tach Ann, St. 8. 0, 16. It is enafted, that no perſon or perfons 
whatſoever, upon any contract, take directly or indirectly, for loan of any 
monies, wares, merchandize, or other commodities whatſoever, above the 
value, of g. for the forbearance of £100. far a year, and ſo after that rate 
for a greater or leſſer ſum, or for a longer or ſhorter time; and that all 
contracts, and aſſurances whatſoever, made after the time aforeſaid, for 
payment of any principal, or money to be lent or covenanted to be per- 
formed upon or for any uſury, whereupon or whereby there ſhall be re- 
ſerved or taken above the rate of fg. in . as aforeſaid, ſhalt be 
utterly void. 

Lowe v. Waller, Dougl, jo&—136. The Defendant was acceptor of a bill, 
which he gave to Harris and Stratton upon an uſurious contract; Harris and 
Stratton indorſed it to the. Plaintiff for a valuable conſideration, and the Plain- 
tiff had no notice of the uſury; upon a cafe reſerved the queſtion was Whether 
the uſury between Harris and Stratton and the Defendant was a defence 
againſt an Indorſee who took the bill bon fide, and paid a valuable con- 
fideration for it ; and after thme taken to confider, the court held it was, and 
though Lord Mansfield had a wiſh the law ſhould turn out in favour of the 
| Plaintiff, the court found the words of the aft too ſtrong, and could not get 
over the caſe of Bowyer v, Bampton, Str. 1155. 

(5) Daniel v. Cartony, Eſpiuaſſe, 834. Scott drew a bill on the Defendant 
payable to his own order, and diſcounted it with Greenſull, who took £18. 
per cent diſcount; it was afterwards indarſed to the Plaintiff, ond Defendant 
could not impeach that tranſaction ; and per Lord Kenyon, This is n 
defence; had the note been originally given on en uſurivus trenſaction, os 
for an uſurious conſideration, it would have been void in the hands of even 


- 


a bent 


(un) 


By ſuffering a judgment by default, the (a) 
Defendant loſes the opportunity of objeRing to the 
lufficiency of the conſideration, = 


a hand fide holder 1 but ufury in any Intermediate tranfaclon reſpeRing it, 
ean never make it void in the hands of a bond fide Indorſee, where there was 


na uſury in the original tranſation, 


(a) Shepherd v. Charter, ante p. 129, nate (% A reference to the maſter 
da ſee what was due for principal and intereſt on a bill was oppoſed on an 
affidavit impeaching the conſide rattan. Sed per Buller J. this evidence 
would not be admiſſible before a jury, and the rule was made abſolute. 
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"Ac CEPTANCE What it is, 42. 
by whom it may be made, 42. 45, 46. 
2 what time, 43, 44. 46. 48, 49+ 
verbal, 44. 49- 
written, 44. 47, 48» 
conditional, 44. 49, 50, 51s 52. 
abſolute, 44. 50. | 
p according to the tenor of the Bill, 44+ 
varying from it, 44. 52. 
| what a holder is intitled to expect and 
ought to inſiſt upon, 52. 
how waived, 3g, 54, 55» 66. 
its legal obligation, 46. 
when to be ſtated in pleading, 106. 
what it admits, 14s 1152 | 
ACTIONS, 
what may be brought in reſpeR of a Bill 
or Note, 94, 95, 96, 97. See Remedy, | 
ALTERATION of a Bill or Note, it's effect, 34. 
of an Acceptance, 3g. 
. ATTESTATION of making a Bill or Note, where necel- 
ſary, 6, 7. 
where of indorſing it, g1, 
| BILLS 


1 SITTER 


| 
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BILLS and NOTES. Definition of, 1. 
Reſemblance 8, 
what words neceſſary to make them, g, 4. 
muſt be for the payment of money " 4+ 
in ſpecie, 4+ 
to what amount, 4 to 7, 
ſuch payment muſt purport to be certain, 8, 
certainty ſufficient, and what not, 8, 9, 10, 
3 | 
need not be negotiable, 12, 
nor purport to be for value received, 1g: 
ſignature 1g, 14. 
on blank paper, 14. 
inland, 14. 
foreign, 14. 
in ſets, 14, 13. 
Kamp, 15 to ag. 
re-iſſuable, 21, 22, 23. 
joint or feveral, what, 29. 
who may make a Bill or Note, 24. 
to whom they may be made payable, 26, 27. 
perſons not in exiſtence, 25. 
to whom Bills may be addreſſed, 24, 25, 26, 
legal obligation of making a Bill or Note, 2. 
þ how ſtated in pleading, 101 to 10g. 
CERTAINTY, of the payment of a Bill or Note, 
Vide title Bills and Notes. 
CHARGES, On the diſhonour of « Bill or Note, what to 
7 be recovered, 92, 93. 
CONSIDERATION, Of giving or e a Bill or 
Note, what good, 181. 
what otherwiſe, 121 to 42g. 
what makes the gift or transfer void, 12g to 126, 
need not be expreſſed upon a Bill or Note, ag, 
but is preſumed, 1g, | 
the want or illegality of itmay be proved, 12g to 186. 
COR- 


r 


( 131 ) 


DATE, What Bills or Notes muſt be dated, 6, | 
DELIVERY, of Bills or Notes, 
Transfer by 
on in what caſes it may be made, go. g2. 
Its effect, g1. 35: 41. 
by whom, gg, 36. 
DISCHARGE, gi. 41. 57+ 
| ſee ſatisfaction. f | 
EVIDENCE, What neceſſary to maintain an action in 
reſpect of a Bill or Note, 114, 116. 
what to be given upon a Writ of Inquiry, 190. 127, 
FEME COVERT, When ſhe may be a party to a Bill 
P or Note, 25, 26, 
transfer by her, 25, 26. 
FORGERY, Of Indorſement, * conſequence of, 36. 
a days of 
what 66, 67. | 
when allowed 66, 67. 
HOLDER of a Bill or Note, what he is bound to do, 57. 
INDORSEMENT, What Bills and Notes may be in- 
dorſed, go. 
where neceſſary to transfer a Bill or Note, go. 
form of in general, g1. 
upon Bills & Notes for payment of leſs 


full g1. 

reſtrictive, 32, 33, 34- | 

by whom to be made, 35, 36, 37, 38. 
at what time, g8, 39, 40. 

for what ſum, 34. 

of Bills in ſets, 41. 

its legal obligation, g1, g2. 41. 

conſequence of a forged one, g6, 
What it admits, 114, 115. 
S 2 


| (466 


INDORSEMENT. © 
\ how ſtated in pleading, 105. ä 
when it muſt be ſtated and when it may be omitted 


5 in pleading, 107. 
INFANT, When he may be party toa Bill or Note, 15 26. 
Indorſement to, 26. Yr 


INTEREST. When to be recovered in an action, go, 91, 92; 
| when under a Commiſhon of Bankruptcy, 9g. 
- JUDGMENT by default upon a Bill or Note, what is to be 
7 proved upon a Writ of Inquiry, 120. 
' _ - when the court will refer it the officer to aſcertain | 
5 the ſum due, 120. 121, 
LOSS. Of a Bill or Note, what ſhould . be done 
thereon, g6, 
NEGOTIABILITY, not eſſential to a \ Bill or wade. 12. 
words neceſſary to create it, go. 
may be reſtrained by indorſement, 32, 33, 34. 
when to be ſtated in pleading, 106. | 
W By whom to be given, 21. 63. 
to whom, 57. 77 to 8g. p 
at what time, 76, 77. 
its form, 71• 
negledt to give it, legal conſequence 25 57+ 70, 71. 
when to be pleaded 112. 
how proved, 119. 
PARTIES. Toa Bill or Note, who way be, 24 to 28 
of Bills or Notes payable to fictitious perſons, 27. 
PAYMENT. When à Bill or Note ſhall be conſidered as 
| payment, 57. | 
PLEADINGS. On a Bill or Note, 97 to 11g. 
PRESEN TMENT. At what place to be made, 58, 59. 
at what time of day, 59. 
for acceptance. 3 
5 in what caſe neceſſary, 59+ 


F RE- 


E 


- | (133) 
PRESENTMENT. c 
| within what time, 60, 61. 
of leaving the Bill thereon, 63. 
for payment. 
within what time, 62 to 67. 
leaving the Bill or Note thertoh, 6% ; 
when to be ſtated in pleading, 108 to 110. 
how ſtated, 108 to 110. 
S734 conſequences of not making, 37. 70. 
PROTEST. What, 72, 73- | 


on what Bills or Notes, it may be made, 7g, 74- ”Y 
conſequence of a agen to make it on Foreign | 


4 Bills, 72. 
*Aitto on inland ones, 74. 91. 
when to be ſtated in pleading, 111. 
how, 111. + 
how proved, 119. 
RECEIPT of a BILL or NOTE. What i it implies; g 37. | 
RE-ISSUING BILLS or NOTES. When it may be *. 
21, 22, 23. - 
REMEDY, in reſpect of a Bill Note.] 
by action 84 to 88. go. 
under a Commiſſion of Dankraptey, 88, 89. 
for whom, 84, 83. 
againſt whom, 86, 87, 88. 
when, 85. | 
what recoverable thereby, go. 
SATISF ACTION of a Bill or Note. 
what, 31. 41. 57. 87. : 
SERVANT. When perſonally bound, 46. 
ſignature by. Vide Title Signature. 
SET. Of drawing Bills in Sets, 14, 15. 
| of indorſing them, 41. 
of declaring on them, 10g. 
SIGNATURE, of a Bill or Note, 1g, 14. 
how pleaded, 103. 
. how proved 117 to 119, , 
- confeſſion, when ſufficient 3 117, 118. 
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SIGNATURE. | 
by a Partner, 119. 
or ſervant, 102. 
| how pleaded, 102. 8 
Th how proved, 119. 8 
STAMP; What Bills or Notes muſt be N 155 44 1 
with what ſtamp, 17, 18, 19, 20. 
at what time, 20, 21. 
what makes a Bill re-iſſuable, 21, 22, 23. 


 TIMK, how computed on a Bill or Note, 24. 67, 68, 69. 


TRANSFER, of Bills or Notes, by Indorſement. See 
* , Indorſement, 
by delivery. See Delivery. 


"UNDERTAKING. Of the Drawer of a Bill, 29. 


of the maker of a Note, 9. 
of an Indorſer 41. - 
of an Acceptor, 42. - 
of a Receiver, 57. 
USANCE. What, 69, 70. 
its duration, 70. 
ſtatement in pleading, 108. 
WAIVER Of an rr, h what, 63 to 56. 
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